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Introduction:  Some Useful Observations On Mitigating Factors 

 

 The fundamental rule governing consideration for the district court in sentencing is the 

directive of Congress that the district court “shall impose a sentence sufficient, but not greater 

than necessary, to comply with [the purposes of sentencing]” (emphasis added). 18 U.S.C. § 

3553(a); Pepper v. U.S. 131 S.Ct. 1229, 1242 (2011)  (“sentencing judge's overarching duty 

under § 3553(a) [is to] to impose a sentence sufficient, but not greater than necessary” to comply 

with the sentencing purposes set forth in § 3553(a)(2)”); Kimbrough v. U.S., 552 U.S. at 111 

(district court “may determine...that in the particular case a within Guidelines sentence is ‘greater 

than necessary” to serve the objectives of sentencing”; here district court’s below guideline 

sentence in drug case not unreasonable because “it appropriately framed its final determination 

in line with §3553(a)’s overarching instruction to ‘impose a sentence sufficient, but not greater 

than necessary to accomplish the goals” of sentencing”); U.S. v. Johnson 635 F.3d 983  (7
th

 Cir. 

2011)(The essence of Kimbrough is to permit district courts to depart from the advisory ratio 

when its application would result in a sentence that is “greater than necessary to accomplish the 

goals of sentencing.”);  U.S v.Chavez, 611 F.3d 1006, 1010 (9th Cir. 2010) (explaining that § 

3553(a)’s parsimony clause expresses “an overarching principle [that] necessarily informs a 

sentencing court’s consideration of the entire constellation of section 3553(a) factors” (alteration 

in original, quotation marks omitted));U.S. v. Carty 520 F.3d 984 (9
th

 Cir. 2008) (en banc) (this 

principle is the “overarching statutory charge); U.S. v. Husein  478 F.3d 318 (6
th

 Cir. 2007) 

(“The plain import of Booker is that a 1-day, below-the-Guidelines sentence, no less than a 

                     
1
 Michael R. Levine is a graduate of Columbia University and U.C. Berkeley Law School where 

he was on the Law Review.  The Ninth Circuit Court of Appeals appointed him Hawaii’s first 

Federal Public Defender from 1982-1990.  He has taught law at UCLA, the University of 

Hawaii, and Lewis and Clark. He was designated a Super Lawyer from 2006-2012 and chosen 

by his peers to be in Best Lawyers in America 2014.  His practice emphasizes federal trials and 

post conviction litigation.  He has argued twice before the U.S. Supreme Court and numerous 

times in the Ninth Circuit Court of Appeals. 
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7,300-day, above-the-Guidelines sentence, is now a viable sentence for a district court to impose 

so long as it is authorized by statute and reasonable within the meaning of 18 U.S.C. § 3553(a)”). 

  U.S. v. D.M. ,  942 F.Supp.2d 327 (E.D.N.Y.  2013) (Weinstein, J.).  (“The fundamental rule 

for federal sentencing” is that the sentence shall result in ‘a sentence sufficient, but not greater 

than necessary, to comply” with the factors set forth is 18 U.S.C.§ 3553(a).”). 

 

 Further, in Pepper v. U.S. 131 S.Ct. 1229, 1240  (2011), the Court emphasized the need 

for individualized sentencing, reiterating “the principle that ‘the punishment should fit the 

offender and not merely the crime.’” (quoting Williams v. New York, 337 U.S. 241, 247 

(1949)); see Miller v. Alabama, 132 S.Ct. 2455  (2012) (‘punishment for crime should be 

graduated and proportioned to both the offender and the offense”).  

 

  In U.S. v. Booker, 543 U.S. 220 (2005), the Supreme Court held that the sentencing 

guidelines are advisory only, not mandatory.  The other factors set forth in 18 U.S.C. § 3553 (a) 

must also be considered in fashioning the appropriate sentence. These factors include (1) the 

nature and circumstances of the offense and the history and characteristics of the defendant; (2) 

the need for the sentence imposed–(A) to reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the offense; (B) to afford adequate 

deterrence to criminal conduct; (C) to protect the public from further crimes of the defendant; 

and (D) to provide the defendant with needed educational or vocational training, medical care, or 

other correctional treatment in the most effective manner; (3) the kinds of sentences available; 

(4) the advisory guideline range; (5) any pertinent policy statements issued by the Sentencing 

Commission; (6) the need to avoid unwarranted sentence disparities; and (7) the need to provide 

restitution to any victims of the offense. Booker, 125 S.Ct. at 764; see Gall v. U.S., 552 U.S. 38 

(2007) ; Kimbrough v. U.S., 552 U.S. 85 (2007).   

            

After Booker, Gall, Kimbrough, and Pepper, advocates should forcefully try to wean the district 

court from dependence on the guidelines.  See United States v. Sedore, 512 F.3d 819 (6th Cir. 

2008) (Merritt, C.J., dissenting) (“This case is one more example of the continuing problem, the 

problem of guidelineism, or ‘guidelinitis,’ the inability of most federal courts to break their habit 

of mechanically relying just on the guidelines alone”).   

 

 Remind the court that “sentencing is an art, not to be performed as a mechanical process 

but as a sensitive response to a particular person who has a particular personal history and has 

committed a particular crime.”  U.S. v. Harris ,  679 F.3d 1179, 1183 (9
th

 Cir. 2012).  Stress 

further that Pepper, Booker, Gall, and Kimbrough “empowered district courts, not appellate 

courts . . . . [and have] breathe[d] life into the authority of district court judges to engage in 

individualized sentencing.” U.S. v. Whitehead,  532 F.3d 991 (9
th

 Cir. 2008);  U.S. v. Vonner, 

516 F.3d 382, 392 (6th Cir. 2008) (en banc) (“The sentencing court must not be “so appalled by 

the offense that it los[es] sight of the offender” and “the record [must]reflect the 

required consideration of “the history and characteristics of the defendant,” 18 U.S.C. § 

3553(a)(1).  

 

 Emphasize that in  Nelson v. U.S.,  129 S.Ct. 890  (2009) (per curiam), the Supreme 
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Court held that the guidelines are “not to be presumed reasonable.” Nelson  129 S.Ct. at 891; 

see also Peugh v. U.S.  2013 WL 2459523, 1  (U.S., June 10, 2013) (“The court may not 

presume that the Guidelines range is reasonable”).  .  Unlike courts of appeal, “the sentencing 

court does not enjoy the benefit of a legal presumption that the Guidelines sentence should 

apply.”  Rita v. U.S., 551 U.S. 338  (2007); United States v. Carty,   520 F.3d 984, 991  (9th Cir. 

2008)(en banc)(guidelines not presumed reasonable).  

 

          Because the guidelines are not binding, “courts need not justify a sentence outside of them 

by citing factors that take the case outside the ‘heartland.’" U.S. v. Ranum  353 F.Supp.2d 984, 

987 (E.D.Wis.,2005);  U.S. v. Menyweather,  447 F.3d 625, 634 (9th Cir. 2006) (9
th

 Cir. 

2006)(“In the ‘broader appraisal,’ available to district courts after Booker, courts can now ··· 

have the discretion to weigh a multitude of mitigating and aggravating factors that existed at the 

time of mandatory Guidelines sentencing, but were deemed ‘not ordinarily relevant,’ such as age, 

education and vocational skills, mental and emotional conditions, employment record, and 

family ties and responsibilities.”); U.S. v. Williams, 435 F.3d 1350 (11
th

 Cir. 2006) (“After 

Booker, the sentencing Guidelines are advisory, and the sentencing court, in its own discretion, 

can move below the advisory Guidelines range without a motion for downward departure as long 

as the resulting sentence is reasonable.”); U.S. v. Castro-Suarez, 425 F.3d 430, 436 (7th Cir. 

2005) (a non-guideline sentence need not be supported by unusual circumstances, as a pre-

Booker departure would; rather, all that is necessary “is an adequate statement of the judge’s 

reasons, consistent with § 3553(a), for thinking the sentence is appropriate for the particular 

defendant”). Under the new advisory Guidelines scheme, "district courts have a freer hand in 

determining sentences." U.S. v. Trujillo-Terrazas, 405 F.3d 814, 819 (10th Cir.2005);  U.S. v. 

Gorsuch, 404 F.3d 543, 548 (1
st
 Cir. 2005) (“in the post- Booker world, the sentencing guidelines 

are only advisory and the district court may justify a sentence below the guideline level based 

upon a broader appraisal”); U.S. v. Ortiz 502 F.Supp.2d 712, 715 -716 (N.D.Ohio  2007) (in light 

of Rita, “it is clear that the district courts have tremendous sentencing discretion”) 

 

          In several circuits the traditional departure analysis is no longer relevant.  See e.g. U.S. v. 

Dallman, 533 F.3d 755  (9
th

 Cir. 2008) (“The district court's determination that Dallman's offense 

conduct was not aberrant behavior and did not merit a downward departure may be encompassed 

within the district court's assessment of Dallman's “history and characteristics” as set forth in 18 

U.S.C. § 3553(a)(1)”); U.S. v. Mohamed  459 F.3d 979, 986 -987 (9th Cir. 2006) (“We think the 

better view is to treat the scheme of downward and upward "departures" as essentially replaced 

by the requirement that judges impose a "reasonable" sentence….the concept of formal 

departures has become anachronistic…); U.S. v. Schroeder,  536 F.3d 746 (7
th

 Cir. 2008)  

(“Although [t]he concept of departures has been rendered obsolete in post- Booker sentencing ... 

the district court may apply those departure guidelines by way of analogy in analyzing the 

section 3553(a) factors.”). 

 

 In any event, even if the district court denies the traditional downward departure based 

on a certain mitigating factor, it may nevertheless consider the same factor justifying a 

downward “variance” and reach the same sentence under the 3553(a) analysis. See   U.S. v. 

Carter 530 F.3d 565 (7
th

 Cir. 2008) (“The guidelines are but one factor among those listed in 18 

http://web2.westlaw.com/find/default.wl?rs=WLW5.12&serialnum=2005966569&tf=-1&referenceposition=548&tc=-1&fn=_top&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&mt=Oregon&vr=2.0&sv=Split&referencepositiontype=S&rp=%2ffind%2fdefault.wl&findtype=Y
https://web2.westlaw.com/find/default.wl?referencepositiontype=T&stid=%7b8b86a59d-c369-402a-9327-e98762533940%7d&docname=18USCAS3553&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&db=1000546&tf=-1&findtype=L&fn=_top&mt=TabTemplate1&vr=2.0&referenceposition=SP%3b8b3b0000958a4&pbc=4CFA5E0D&tc=-1&ordoc=2025483758
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U.S.C. § 3553(a), and regardless of whether courts have previously recognized public service as 

a ground for departure from the Guidelines, sentencing courts are charged with considering as 

part of the § 3553(a) factors “the history and characteristics of the defendant,” which would 

include a defendant’s public service. § 3553(a)(1)); U.S. v. Garcia, 497 F.3d 964, 971-72 (9th 

Cir. 2007) (where D convicted of drug conspiracy, sentence of 100 years vacated in part because 

district judge erred in holding it had no power to consider to defendant’s drug addiction and 

resulting mental impairment as a mitigating factor under 18 U.S.C. § 3553(a)...“Just because a 

consideration was improper under the mandatory Guidelines regime does not mean that it 

is necessarily improper under the advisory Guidelines regime.”...Fact that guidelines 

preclude downward departure because of voluntary use of drugs under USSG § 5K2.13 and 

5H1.4 does not preclude judge from using same as mitigating factor under § 3553(a)—“We 

agree with our sister circuits and hold that district courts are not prohibited in all circumstances 

from considering a defendant's drug addiction in choosing a reasonable sentence.”); U.S. v. 

Munoz-Nava, 524 F.3d 1137  (10
th

 Cir. 2008)  (rejecting government’s argument that district 

court placed undue weight on defendant’s family circumstances and that Guidelines disfavor the 

consideration of family ties and responsibilities under USSG 5H1.6 because after Gall  “factors 

disfavored by the Sentencing Commission may be relied on by the district court in fashioning an 

appropriate sentence”);    U.S. v. Thurston  456 F.3d 211 (1
st
 Cir. 2006) (“Post-Booker, a 

sentencing judge could well conclude that a . . . discouraged factor did not quite justify a 

departure from the guidelines . . . but might justify a somewhat shorter sentence under a 

reasonableness standard.");  U.S. v. McBride,  434 F.3d 470 (6
th

 Cir. 2006) (“Now, because the 

Guidelines are no longer mandatory and the district court need only consider them along with its 

analysis of the section 3553(a) factors, the decision to deny a Guidelines-based downward 

departure is a smaller factor in the sentencing calculus. Furthermore, many of the very factors 

that used to be grounds for a departure under the Guidelines are now considered by the district 

court — with greater latitude— under section 3553(a).”);  U.S. v. Menyweather  447 F.3d 625, 

634 (9th Cir. 2006) (9
th

 Cir. 2006)( in $500,000 embezzlement case, even if family 

circumstances not sufficiently unusual to qualify for traditional downward departure, no abuse of 

discretion for district court to consider this factor (among others) to depart 8 levels under 3553(a) 

analysis); U.S. v. Stone,  374 F.Supp.2d 983  (D.N.M. 2005) (where D pled guilty to aggravated 

sex abuse and guidelines 78-97 months and where guidelines prohibit downward departure, 

court still accepts Rule 11(c) agreement of 60 months  because “since this incident...Boeing has 

terminated Stone's employment and Stone's wife has divorced him. Stone has suffered a lot as a 

result of his crime [and] the deviation is [only] eighteen months less than the Guideline sentence. 

The Court concludes that a sixty month term of incarceration, coupled with Stone's personal 

losses, reflects the seriousness of his offense, promotes respect for the law, and provides just 

punishment.”). 

 

 Stress that while the court must consider the advisory guidelines initially,  no special 

weight is to be given to them as opposed to the other factors mentioned in the statute.  See  

Kimbrough, 552 U.S. 85; Gall, 552 U.S. 38 (2007); U.S. v. Amezcua-Vasquez,** 567 F.3d 1050 

(9th Cir. 2009) (defendant's 52-month within guideline sentence for an illegal re-entry after 

deportation and enhanced by an aggravated felony was substantively unreasonable where 

defendant had been in this country for almost 60 years, and had become a permanent resident in 
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1957);  U.S. v. Carter (7
th

 Cir. 2008)  530 F.3d 565 (“The guidelines are but one factor among 

those listed in 18 U.S.C. § 3553(a), and regardless of whether courts have previously recognized 

public service as a ground for departure from the Guidelines, sentencing courts are charged with 

considering as part of the § 3553(a) factors “the history and characteristics of the defendant,” 

which would include a defendant’s public service. § 3553(a)(1));  U.S. v. Carty  520 F.3d 984 

(9
th

 Cir. 2008) (en banc) (“Nor should the Guidelines factor be given more or less weight 

than any other. While the Guidelines are to be respectfully considered, they are one factor 

among the § 3553(a) factors that are to be taken into account in arriving at an appropriate 

sentence.”);  U.S. v. Sachsenmaier  491 F.3d 680 (7
th

 Cir. 2007) (post-Rita, 2007) (“The district 

courts must calculate the advisory sentencing guideline range accurately, so that they can derive 

whatever insight the guidelines have to offer, but ultimately they must sentence based on 18 

U.S.C. § 3553(a) without any thumb on the scale favoring a guideline sentence.”);  U.S. v. 

Pickett, 475 F.3d 1347 (D.C. Cir. 2007) (“A sentencing judge cannot simply presume that a 

Guidelines sentence is the correct sentence.  To do so would be to take a large step in the 

direction of returning to the pre-Booker regime.”); U.S. v. McBride  434 F.3d 470  (6
th

 Cir. 2006) 

(“while the Guidelines remain important, they are now just one of the numerous factors that a 

district court must consider when sentencing a defendant.”);   U.S. v. Winters, 416 F.3d 856, 

860-61 (8th Cir. 2005) ( “[t]he Guidelines range is merely one factor,” and any possible 

sentencing disparity resulting from an outside-Guidelines sentence must not be isolated “to the 

exclusion of all the other § 3553(a) factors”); U.S. v. Webb, 403 F.3d 373, 385  n. 9 (6th Cir. 

2005) ( "[w]hile we decline to indicate what weight the district courts must give to the 

appropriate Guidelines range, or any other Section 3553(a) factor, we also decline to hold that a 

sentence within a proper Guidelines range is per-se reasonable. Such a per-se test ... would 

effectively re-institute mandatory adherence to the Guidelines.'”)  

 

 Remember also, as pointed out in Gall,  that even before Booker, the Supreme Court said 

in Koon v. U.S. , 518 U.S. 81, 113 (1996),  that “[i]t  has been uniform and constant in the 

federal judicial tradition for the sentencing judge to consider every convicted person as an 

individual and every case as a unique study in the human failings that sometimes mitigate, 

sometimes magnify, the crime and the punishment to ensue.” Gall at ___ (quoting Koon).   This 

has just been reaffirmed in Pepper v. U.S.  131 S.Ct. 1229 (2011) (holding that when a 

defendant's sentence has been set aside on appeal, a district court at resentencing may consider 

evidence of the defendant's post-sentencing rehabilitation, and such evidence may, in appropriate 

cases, support a downward variance from the now-advisory federal Sentencing Guidelines 

range). Thus,  even before Booker, the guidelines “place[d] essentially no limit on the number of 

potential factors that may warrant a departure.”  Koon 518 U.S. at 106; U.S.  v. Coleman, 188 

F.3d 354, 358 (6th Cir.1999) (en banc) (there are a “potentially infinite number of factors 

which may warrant a departure”).  

 

           Importantly, the district court may impose a below guideline sentence simply 

because it disagrees with the policy decisions underlying a specific guideline.  See Peugh v. 

U.S. , 133 S.Ct. 2072, 2089 (2013) (Thomas J., dissenting) (“A district court may freely depart 

from the range recommended by the Guidelines based not only on “an individualized 

determination that [the Guidelines] yield an excessive sentence in a particular case,” but also 
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based on “ policy disagreement” with the Guidelines themselves. “  Spears v. United States, 555 

U.S. 261, 264, 129 S.Ct. 840, 172 L.Ed.2d 596 (2009) ( per curiam ); Pepper v. United States, 

131 S.Ct. 1229  (2011)(“[O]ur post- Booker decisions make clear that a district court may in 

appropriate cases impose a non-Guidelines sentence based on a disagreement with the 

Commission's views…(particularly here in the case of post-sentencing rehabilitation when “the 

Commission’s views [forbidding a departure on this ground] rest on wholly unconvincing policy 

rationales not reflected in the sentencing statutes Congress enacted.");   Spears v. U.S., 129 S. Ct. 

840 (2009) (when the Commission fails to fulfill its institutional role, a district court can vary 

from the guidelines “based on policy disagreement with them, and not simply based on an 

individualized determination that they yield an excessive sentence in a particular case” so, here, 

where defendant convicted of conspiracy to distribute at least 50 grams of crack and where 

guideline range 324-405 months, district court’s below guideline sentence to 240 months proper 

because district court did not abuse its discretion in refusing to follow the 100-to-1 ratio in the 

guidelines, and using instead a 20-1 ratio based on policy disagreement with the guideline-Eight 

Circuit reversed-- the "only fact necessary to justify such a variance is the sentencing court's 

view that the 100-to-1 ratio creates an unwarranted disparity."); Spears,  129 S. Ct. 840, 843 

(2009) (when the Commission fails to fulfill its institutional role, a district court can vary from 

the guidelines “based on policy disagreement with them, and not simply based on an 

individualized determination that they yield an excessive sentence in a particular case”--a 

guideline may be rejected on categorical, policy grounds, even in a “mine-run” case, and not 

simply based on an individualized determination that it yields an excessive sentence in a 

particular case);  Rita v. U.S. 551 U.S. 338 (2007).  Judges "may vary [from Guidelines ranges] 

based solely on policy considerations, including disagreements with the Guidelines," Kimbrough 

128 S. Ct. at  570,  and when they do, the courts of appeals may not "grant greater fact-finding 

leeway to [the Commission] than to [the] district judge." Rita, 127 S. Ct. at 2463;  United States 

v. Mitchell, 624 F.3d1023, 1030 (9th Cir. 2010) (“As the Supreme Court through Booker, 

Kimbrough, and Spears has instructed, and as other circuits that have confronted the 

crack/powder variance in the sentence of a career offender have accepted and clarified in their 

circuit law, sentencing judges can reject any Sentencing Guideline provided the sentence 

imposed is reasonable”);   U.S. v. Pape  601 F.3d 743, 749 (7
th

 Cir. 2010) (“As we have 

recently explained, more broadly, ‘[w]e understand Kimbrough and Spears to mean that district 

judges are at liberty to reject any Guideline on policy grounds-though they must act reasonably 

when using that power.’”).  

 

          Argue that the applicable guideline should not be followed because it lacks an 

empirical basis and was driven instead by Congressional directive.  See Kimbrough,  552 

U.S. ( In cases involving application of Guidelines that “do not exemplify the Commission's 

exercise of its characteristic institutional role,” it is “not an abuse of discretion for a district court 

to conclude when sentencing a particular defendant” that application of the guideline “yields a 

sentence ‘greater than necessary’ to achieve § 3553(a)'s purposes even in a mine-run case.”);  

Gall, 552 U.S. 38 (2007)  n. 2 (noting that not all Guidelines are tied to empirical evidence, most 

notably, those for drug offenses);  U.S. v. Rodriguez,  527 F.3d 221  (1
st
 Cir. 2008)  (Sentencing 

courts have discretion to consider items such as fast-track disparity in considering requests for 

variant sentences because  the fast-track departure scheme does not "exemplify the [Sentencing] 
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Commission's exercise of its characteristic institutional role." Kimbrough, 128 S. Ct. at 575, i.e,  

the Commission has "not take[n] account of empirical data and national experience" in 

formulating them.... Thus, guidelines and policy statements embodying these judgments deserve 

less deference than the sentencing guidelines normally attract.”);  U.S. v. Beiermann,  599 

F.Supp.2d 1087  (N.D. Iowa 2009) (in child porn case where guidelines 210-262 months, court 

imposes sentence of 90 months rejecting porn guidelines altogether:  “Indeed, in light of Spears, 

I find that I may go one step further than simply concluding that the child pornography guideline, 

U.S.S.G. § 2G2.2, is entitled to considerably less deference than other guidelines, in individual 

cases, because it is the result of congressional mandates, rather than the Commission’s exercise 

of its institutional expertise and empirical analysis. I find that U.S.S.G. § 2G2.2 should be 

rejected on categorical, policy grounds, even in a “mine-run” case, and not simply based on 

an individualized determination that it yields an excessive sentence in a particular case.”);  
U.S. v. Hanson  561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of child porn. case where 

guidelines 210-262 months, court imposes sentence of 72 months in part because “the guideline 

for this offense, which contains numerous and significant enhancements for factors that are 

present in many if not most cases, diverges significantly from the Sentencing Commission’s 

typical, empirical approach, and produced a sentence greater than necessary to provide just 

punishment in this case”   “Between 1994 and 2007 the mean sentence in  child pornography 

cases increased from 36 months to 110 months...this increase was not the result of the empirical 

approach often used by the Commission, designed to be an expert body on sentencing.  Rather, it 

was the result of arbitrary increases by Congress slipped into other bills, often with little or no 

debate.”);  U.S. v. Baird,  580 F.Supp.2d 889 (D. Neb.  2008) (granting substantially below 

guideline sentence in child-porn case in part because “the Guidelines for child exploitation 

offenses, like the drug-trafficking Guidelines, were not developed under the empirical approach, 

but were promulgated, for the most part, in response to statutory directives.);  U.S. v. Jaber, 362 

F.Supp.2d 365 (D. Mass. 2005) (“the Commission simply took the average national sentences for 

a given offense, and then increased them, without explanation, much less scientific studies”) 

 

When a guideline is not the product of "empirical data and national experience," it is not 

an abuse of discretion to conclude that it fails to achieve the § 3553(a)'s purposes, even in "a 

mine-run case."  Kimbrough, 552 U.S. 85;  U.S. v. Barsumyan, 517 F.3d 1154 (9
th

 Cir. 2008)  

(“Post-Booker, defendants certainly may attack the effect of the Sentencing Guidelines by 

arguing that they reflect over-broad or mistaken policy priorities”—but only after total offense 

level accurately calculated); U.S. v. Parris 573 F.Supp.2d 744 (E.D.N.Y.  2008)  (in securities 

fraud case where guideline 360-life, court imposes 60 months sentence because thinks guideline 

range irrational: “Fortunately, thanks to the Supreme Court, district courts are now “allowed to 

impose a sentence that varies from the Guidelines based solely on . . . disagreements with the 

Guidelines,” as long as they “state the basis for [their] disagreement along with ‘sufficient 

justifications’ for ‘the extent of any departure.’” U.S. v. Cutler, 520 F.3d 136, 163 (2
nd

 Cir. 

2008)(quoting Gall, 552 U.S. 38 (2007)). 

 

  Even when the guidelines were mandatory, they did not “displace the traditional role of 

the district court in bringing compassion and common sense to the sentencing process….In areas 

where the Sentencing Commission has not spoken . . . district courts should not hesitate to use 
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their discretion in devising sentences that provide individualized justice.”  U.S.  v. Williams, 65 

F.3d 301, 309-310 (2d Cir. 1995);   A departure was warranted if the case was “unusual enough 

for it to fall outside the heartland of cases in the guidelines.”  U.S.  v. Gaskill, 991 F.2d 82, 86 

(3
rd

 Cir. 1993) (“It is important, too, to realize that departures are an important part of the 

sentencing process because they offer the opportunity to ameliorate, at least in some aspects, the 

rigidity of the Guidelines themselves. District judges, therefore, need not shrink from utilizing 

departures when the opportunity presents itself and when circumstances require such action to 

bring about a fair and reasonable sentence.”) ; U.S.  v. Cook, 938 F.2d 149, 152 (9th Cir. 1991) 

(“The Guidelines are not a straightjacket for district judges.”); U.S.  v. Dominguez,  296 F.3d 

192, 196  n. 7  (3
rd

 Cir. 2002) (quoting  U.S.  v. Johnson, 964 F.2d 124, 125  (2d Cir.1992)(“The 

Guidelines  “do not require a judge to leave compassion and common sense at the door to the 

courtroom.");  U.S.  v. Blarek II, 7 F.Supp. 2d 192, 211  (EDNY 1998) ( “To impose the harsh 

sentence suggested by Probation and the government under the Guidelines without appropriate 

downward departures would amount to an act of needless cruelty given the nature of the crimes 

committed and the personal circumstances of these defendants”).  Remember also that "[i]f the 

600-plus pages of the most recent set of sentencing guidelines have taught us anything, it is that 

punishment cannot be reduced to an algorithm." U.S. v. Meyers, 353 F.Supp. 2d 1026, 1027 

(S.D. Iowa 2005).  

 

 Finally, be sure to argue that sentences in general are just too damned long—and 

that such sentences, among other things,  breeds disrespect for the criminal justice system 

and brings it into disrepute.  See e.g., Speech of Attorney General Eric Holder on April 15, 

2013 and on August 12, 2013  delivered to the ABA convention in San Francisco as follows: 

“Too many people go to too many prisons for far too long for no good law enforcement 

reason.  …Statutes passed by legislatures that mandate sentences, irrespective of the unique 

facts of an individual case, too often bear no relation to the conduct at issue, breed disrespect 

for the system, and are ultimately counterproductive…. We need to ensure that incarceration 

is used to punish, to rehabilitate, and to deter — and not simply to warehouse and forget.” found 

at http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130404.html  

In that regard, consider the following sentencing argument based on Holder’s 

statement (drafted by Prof. Doug Berman): 

 At the ABA convention in San Francisco on  August 12, 2013, “Attorney General Eric 

Holder, the nation's top prosecutor and leader of the federal criminal justice system, expressly 

complained that “our system is in too many respects broken.”  AG Holder called some federal 

mandatory minimum prison terms “excessive” and “draconian” and asserted “they oftentimes 

generate unfairly long sentences”; he has asserted that “people of color often face harsher 

punishments than their peers” and called this “reality” both “shameful” and “unworthy of our 

great country.”   

 Most fundamentally, AG Holder has now repeatedly lamented that “too many 

Americans go to too many prisons for far too long, and for no truly good law enforcement 

reason,” and he has cajoled “every member of our profession” to recognize that “it’s well past 

time” to consider a “fundamentally new approach” in order to “break free of a tired status quo” 

and “take bold steps to reform and strengthen America’s criminal justice system.” Indeed, AG 

Holder has said that “together we must declare that we will no longer settle for such an 

http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130404.html
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unjust and unsustainable status quo” and that “this is our solemn obligation, as stewards of 

the law, and servants of those whom it protects and empowers.” For these reasons, your honor, I 

respectfully contend that imposing a guideline sentence [or the sentence urged by the 

government] on [my client] would risk reinforcing an unjust and unsustainable status quo.” 

 One Approach to Sentencing Post Booker: (1) Propose a realistic and reasonable 

sentence and argue that the proposed sentence is sufficient but not greater than necessary to 

satisfy the purposes of sentencing;   (2) Argue that the advisory guideline is greater than 

necessary, is not empirically based, or is too harsh (See ¶ 1, below); and that even the chief law 

enforcement officer of the United States (Holder) believes that too many people are incarcerated 

for too long.   Argue that too harsh a sentence does not promote justice or respect for law, but 

rather the opposite and that the court should free itself from “guidelineitis.”  (3) Argue all 

applicable downward departures;  (4) Regardless of the inapplicability of  a traditional 

departures, argue all applicable mitigating factors (from this publication) for a variance below 

guideline range.  (5) Think creatively and identify mitigating factors that are not in this 

publication; seek to expand the present list; and (6) argue that the sentence must be just, and that 

mercy and compassion are a part of justice.  

Remind the court that “sentencing is a difficult art [and it] is easy to make it mechanical. 

It is impossible to make it scientific in the sense of a hypothesis validated or invalidated by 

experiment. It is, however, an act of reason as the judge looking at this particular person and the 

circumstances of the crime that this particular person has committed makes a judgment following 

the prescriptions of the statute.” U.S. v. Diaz-Argueta  447 F.3d 1167 (9th Cir. 2006).  In other 

words,  “fashioning a just sentence cannot be reduced to a mere arithmetical exercise [and that] 

reliance solely on numbers, quantities, offense levels, criminal history categories, and matrices 

produces an illusory precision that obscures the fact that sentencing, in the end, must involve the 

exercise of judgment.” U.S. v. Biheiri, 356 F.Supp. 2d 589  (E.D.Va. 2005).  Until Booker, Gall 

and Kimbrough  we could hardly say that  “we have a rational system of justice when the court, 

in imposing sentence, [was] stripped of the power to even consider the socio-economic and 

educational background of the defendant.” U.S. v. Genao, 831 F.Supp. 246, 254 (S.D.N.Y.1993).   

In appropriate cases, cite Griffin v. Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., 

concurring) in which Frankfurter quotes the famous, ironic observation of Anatole France: “The 

law, in its majestic equality, forbids the rich as well as the poor to sleep under bridges, to 

beg in the streets, and to steal bread.”  Consider that the possibility of rehabilitation has 

returned as a forceful mitigating factor because it is a goal of punishment.  18 U.S.C. § 

3553(a)(2)(D).  That goal “cannot be served if a defendant can look forward to nothing beyond 

imprisonment.  Hope is the necessary condition of mankind, for we are all created in the 

image of God.  A judge should be hesitant before sentencing so severely that he destroys all 

hope and takes away all possibility of useful life.  Punishment should not be more severe than 

that necessary to satisfy the goals of punishment.”  U.S.  v. Carvajal, 2005 WL 476125 

(S.D.N.Y. Feb. 22, 2005) (unpub.) (emphasis added). 

        Do not confine yourself to the mitigating factors in this publication; use it only as a 

starting point.  Further, in arguing for the existence of mitigating factors, call experts where 

appropriate.  Defense attorneys “will be most effective when they are creative, industrious, 

spirited, and well-financed in developing and presenting [mitigating factor] arguments—e.g., 

when counsel formulates novel legal bases for departures and marshals compelling facts through 
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the use of hired experts and other witnesses.” Douglas A.  Berman, From Lawlessness to Too 

Much Law? Exploring The Risk of Disparity From Differences in Defense Counsel Under 

Guidelines Sentencing, Iowa Law Review (January 2002) at 456 (emphasis added); U.S. v. D.M. 

, 942 F.Supp.2d 327 (E.D.N.Y.  May 1, 2013) (Weinstein, J.) (“Particularly useful at sentencing 

in [possession of child porn. cases] is expert testimony. The evaluation of experts in the fields of 

psychology, well-trained on unique issues relevant to sex offenders, can be highly relevant in 

helping the court determine the effectiveness of a particular sentence. Judges commonly examine 

offenders’ rehabilitation efforts in determining the likelihood of recidivism and in crafting 

appropriate sentences.”); Compare U.S. v. Beier 490 F.3d 572 (7
th

 Cir. 2007) (Posner, J.) (below 

guideline sentence denied--“ It was not nearly enough for his lawyer to point out that his client 

had been a victim of child molestation; the lawyer presented no evidence or studies to indicate 

that such a history makes a person less able to avoid becoming a child molester, let alone 

becoming a producer of child pornography....”) with  U.S. v. Grober  595 F.Supp.2d 

382 (D.N.J.2008) (variance from guideline range of 235 to 293 months, down to statutory 

minimum of 60 months, was warranted for first-offense conviction for receipt/distribution and 

possession of child pornography based in part on expert testimony of Prof. Berman that 

sentencing guideline governing possession and trafficking of child pornography was deserving of 

decreased level of deference; Sentencing Commission's reasoning behind Guideline was 

unknown, calculations using Guideline routinely produced sentences approximating or exceeding 

statutory 20-year maximum), aff’d Oct. 26, 2010  and U.S. v. Stall  581 F.3d 276  (6th Cir.  

2009) (in child porn. case where guidelines 57-65 months, court’s sentence of 1 day in jail, 10 

years supervised release, and one year house arrest, not unreasonable in part because of strong 

testimony by expert as to defendant’s mental state, ongoing therapy,  and unlikely chance of 

recidivism)  

.   

     Caveat:  Effective April 30, 2003, the Feeney Amendment sharply cut back the grounds for 

traditional departures in most sex and child porn cases.  Fortunately, the cutbacks are now 

advisory only under Booker’s remedial opinion and, in any event the same grounds are now 

available as “variances” from the guidelines.   See U.S. v. Selioutsky, 409 F.3d 114 (2
nd

 Cir. 

2005)  (“We conclude that the Booker rationale requires us to consider [the mandatory sections 

of the Feeney Amendment] 3553(b)(2) to be excised”); U.S. v. Yazzie,   407 F.3d 1139 (10th 

Cir. 2005)(“ Because of this textual similarity, sentencing under § 3553(b)(2) raises the same 

Sixth Amendment concerns that the Supreme Court remedied by striking § 

553(b)(1)....Accordingly, we conclude that Booker also requires excising § 3553(b)(2)”);  U.S. v. 

Stone,  374 F.Supp.2d 983  (D.N.M. 2005) (where D pled guilty to aggravated sex abuse and 

guidelines 78-97 months and where guidelines prohibit downward departure, court still accepts 

Rule 11(c) agreement of 60 months  because “since this incident...Boeing has terminated Stone's 

employment and Stone's wife has divorced him. Stone has suffered a lot as a result of his crime 

[and] the deviation is [only] eighteen months less than the Guideline sentence. The Court 

concludes that a sixty month term of incarceration, coupled with Stone's personal losses, reflects 

the seriousness of his offense, promotes respect for the law, and provides just punishment.”).  In 

any event, see also U.S. v. Detwiler 338 F.Supp. 2d 1166 (D.Or. 2004) (holding the Feeney 

Amendment renders mandatory sentencing guidelines an unconstitutional violation of the 

separation of powers).   
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        171 Easy Mitigating Factors 

 

1.    The advisory guideline sentence is too harsh, excessive, or is “greater than necessary.”  

 

See  Speech of Attorney General Eric Holder delivered on August 12, 2013 before the ABA 

convention in San Francisco: “And with an outsized, unnecessarily large prison population, we 

need to ensure that incarceration is used to punish, deter, and rehabilitate — not merely to 

warehouse and forget…..it’s clear…that too many Americans go to too many prisons for far 

too long, and for no truly good law enforcement reason.. widespread incarceration at the 

federal, state, and local levels is both ineffective and unsustainable.  It imposes a significant 

economic burden — totaling $80 billion in 2010 alone — and it comes with human and 

moral costs that are impossible to calculate.” found at 

http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130812.html 

 

See  also Speech of Attorney General Eric Holder on April 5, 2013 delivered at the 15th Annual 

National Action Network Convention stated as follows; “Too many people go to too many 

prisons for far too long for no good law enforcement reason.  It is time to ask ourselves some 

fundamental questions about our criminal justice system.  Statutes passed by legislatures that 

mandate sentences, irrespective of the unique facts of an individual case, too often bear no 

relation to the conduct at issue, breed disrespect for the system, and are ultimately 

counterproductive. It is time to examine our systems and determine what truly works.  We need 

to ensure that incarceration is used to punish, to rehabilitate, and to deter — and not simply to 

warehouse and forget.” found at http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-

130404.html 

 

See statement of President Bush commuting the 30-month sentence of Lewis “Scooter” 

Libby on July 2, 2007  (found at 

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html) (“the [within guideline] 

prison sentence given to Mr. Libby is excessive. Therefore, I am commuting the portion of Mr. 

Libby's sentence that required him to spend 30 months in prison. My decision to commute his 

prison sentence leaves in place a harsh punishment for Mr. Libby. The reputation he gained 

through his years of public service and professional work in the legal community is forever 

damaged. His wife and young children have also suffered immensely. He will remain on 

probation. The significant fines imposed by the judge will remain in effect. The consequences of 

his felony conviction on his former life as a lawyer, public servant and private citizen will be 

long-lasting.”);  

 

See Testimony of Justice Anthony Kennedy before the Senate Judiciary Committee February 14, 

2007 in response to Senator Whitehouse (“Our sentences are too long, our sentences are too 

severe, our sentences are too harsh... [and because there are so few pardons] there is no 

compassion in the system. There’s no mercy in the system.”), video link accessible at 

Professor Berman’s Sentencing Law and Policy Blog of Feb. 15, 2007); see July 9, 2006 Speech 

of Justice Anthony Kennedy at the Ninth Circuit Judicial Conference (“I think the 

guidelines are far too severe...The fact that the prison guards’ association lobbies for higher 

http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130404.html
http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130404.html
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penalties is sick,”)(found at http://talkleft.com/new_archives/015288.html); see also August  9, 

2003 Speech of Justice  Kennedy at the ABA Annual Meeting (available at 

http://www.abanews.org/kencomm/amkspeech03.html)  (“Our resources are misspent, our 

punishments too severe; our sentences too long... the sentencing guidelines are responsible 

in part for the increased terms....[and they] should be revised downward.”);  U.S. v. 

Bannister  786 F.Supp.2d 617 (E.D.N.Y.,2011) (“ One of our most thoughtful jurists reminds us, 

“[o]ur resources are misspent, our punishments too severe, our sentences too long.” Justice 

Anthony M. Kennedy, Address at the American Bar Association Annual Meeting, San Francisco, 

Ca. (Aug. 9, 2003), available at http:// 

meetngs.abanet.org/webupload/commupload/CR209800/newsletterpubs/Justice_ 

Kennedy_ABA_Speech_Final.pdf. “);   U.S. v. Khan, 325 F.Supp. 218, 227 (E.D.N.Y. 2004) 

(same); U.S. v. Ranum, 353 F.Supp. 2d at 985 n.1 (quoting Justice Kennedy’s statement that “our 

punishments [are] too severe, our sentences too long”) 

 

U.S. v. Dossie, 851 F.Supp.2d 478, (E.D.N.Y. 2012) (“the drug-offense Guidelines ranges are 

excessively severe. In formulating those ranges, the Commission decided to jettison its pre-

Guidelines data and instead chose to make the sentencing range in every single drug case 

proportional to the onerous mandatory sentences meant only for leaders and managers”).  

 

U.S. v. Bannister, 786 F.Supp.2d 617 (E.D.N.Y. 2011)(“The increased prison population is due 

in large part to longer sentences. For the same crimes, American prisoners receive sentences 

twice as long as English prisoners, three times as long as Canadian prisoners, four times as long 

as Dutch prisoners, five to 10 times as long as French prisoners, and five times as long as 

Swedish prisoners. Yet these countries' rates of violent crime are lower than ours, and their rates 

of property crime are comparable.”).  

 

Frank O. Bowman III, Nothing is Not Enough: Fix the Absurd Post-Booker Federal Sentencing 

System, Federal Sentencing Reporter, Vol. 24, No. 5, 2012 (“the post-Booker system does not 

solve the biggest problem with the pre-Booker system – that its architecture and institutional 

arrangements predisposed the Commission’s rule-making process to become a one-way 

upward ratchet which raised sentences often and lowered them virtually never.”);  Frank O. 

Bowman, III, “The Failure of the Federal Sentencing Guidelines: A Structural Analysis” 105 

Colum. L. Rev. 1315 (May, 2005) (“At or near the root of virtually every serious criticism of the 

guidelines is the concern that they are too harsh, that federal law requires imposition of 

prison sentences too often and for terms that are too long...by any standard the severity and 

frequency of punishment imposed by the federal criminal process during the guideline era is 

markedly greater than it had been before...the length of imposed sentences has nearly tripled...as 

a consequence since the 1980’s federal inmate populations have increased by more than 600%”);   

Unlocking America, Why and How to Reduce America’s Prison Population  (JFA Institute, 

November 2007) at 23 (found at http://www.jfa-

associates.com/publications/srs/UnlockingAmerica.pdf) (“The fundamental and most powerful 

reform that must occur if we are to have any hope of reversing the imprisonment binge, is to 

reduce the severity of the sentences that are given.  For many prisoners now sent to prison, this 

http://talkleft.com/new_archives/015288.html
http://www.abanews.org/kencomm/amkspeech03.html
http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
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would mean probation or a short jail sentence; for others, it would mean less time spent in 

prison, as well as less time on parole.”). 

 

“For the first time, more than one in every 100 adults is now confined in an American jail 

or prison....The United States incarcerates more people than any country in the world, including 

the far more populous nation of China. At the start of the new year, the American penal system 

held more than 2.3 million  adults. China was second, with 1.5 million people behind bars, and 

Russia was a distant third with 890,000 inmates, according to the latest available figures. Beyond 

the sheer number of inmates, America also is the global leader in the rate at which it incarcerates 

its citizenry, outpacing nations like South Africa and Iran.” ” Pew Report (Feb. 28, 2008), One in 

100: Behind Bars in America 2008 (found at 

http://www.pewcenteronthestates.org/report_detail.aspx?id=35904).   “The US rate of 

incarceration is the highest in the world.” Fact Sheet, National Council on Crime and 

Delinquency (November, 2006), found at http://www.nccd-

crc.org/nccd/pubs/2006nov_factsheet_incarceration.pdf;  see Glenn C. Loury “Why are so 

many Americans in Prison”(Boston Review 2007)(found at 

http://bostonreview.net/BR32.4/loury.html) (“The current American prison system, is a leviathan 

unmatched in human history.... with five percent of the world’s population—[it] houses 25 

percent of the world’s inmates... Never before has a supposedly free country denied basic liberty 

to so many of its citizens... We have become progressively more punitive... Despite a sharp 

national decline in crime, American criminal justice has become crueler and less caring than it 

has been at any other time in our modern history...”) ; see James Q. Whitman, Harsh Justice  

(Oxford Press 2003) paperback ed. at 223 n. 72 (“the makers of sentencing guidelines succeeded 

only in contributing to the making of a law of punishment that shows obstinately little concern 

for the personhood of offenders...a law that tends to treat offenders as something closer to 

animals than humans, and that has correspondingly sought, more and more frequently, simply to 

lock them away”); id at page 19 (“American punishment is comparatively harsh, 

comparatively degrading, comparatively slow to show mercy”); Michael Tonry, The 

Handbook of Crime And Punishment  (Oxford Press 1998) paperback ed. at page 3 

(“Contemporary policies concerning crime and punishment are the harshest in American 

history and of any Western country.”); Michael Tonry  “The Functions of Sentencing and 

Sentencing Reform” 58 Stanford Law Review 1, 37 n. 17  (October, 2005)( “73.7% of district 

judges and 82.7% of circuit judges said that federal drug-trafficking sentences are 

inappropriately severe. U.S. SENTENCING COMM’N, SURVEY OF ARTICLE III JUDGES 

ON THE FEDERAL SENTENCING GUIDELINES exhbs.II-4, III-4 (2003) ; 

http://www.ussc.gov/judsurv/jsfull.pdf (last visited Sept. 10, 2005)”); Id at 37 (the Guidelines 

sentences “are much severer than they need have been to pursue sentencing’s overt functions.”); 

Adam Liptak, “Inmate Count in U.S. Dwarfs Other Nations’” New York Times Article, April 

23, 2008, front page, (“The United States has less than 5 percent of the world’s population. But it 

has almost a quarter of the world’s prisoners.  Indeed, the United States leads the world in 

producing prisoners, a reflection of a relatively recent and now entirely distinctive American 

approach to crime and punishment. Americans are locked up for crimes — from writing bad 

checks to using drugs — that would rarely produce prison sentences in other countries. And in 

particular they are kept incarcerated far longer than prisoners in other nations”), found at 

http://www.pewcenteronthestates.org/report_detail.aspx?id=35904
http://www.nccd-crc.org/nccd/pubs/2006nov_factsheet_incarceration.pdf
http://www.nccd-crc.org/nccd/pubs/2006nov_factsheet_incarceration.pdf
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http://www.nytimes.com/2008/04/23/us/23prison.html?_r=3&hp=&adxnnl=1&oref=slogin&adx

nnlx=1208925426-ajIPJ3OQgRgsf4G2Txt1zA&oref=slogin 

 

Sasha Abramsky, American Furies: Crime, Punishment, and Vengeance in the Age of Mass 

Imprisonment (Beacon Press 2007) at page 54 (“Albert Speer, one of Hitler's chief confidants, 

and Baldur von Schirach, one time head of the Hitler Youth, were both sentenced to serve twenty 

years—a punishment regarded by prosecutors as being second in severity only to the death 

penalty or life without parole—but by the early twenty-first century, according to numbers 

generated by the Bureau of Justice Statistics, one-third of all state-prison inmates, or over three 

hundred thousand Americans, were serving sentences at least that long, tens of thousands of 

them for drug convictions or other nonviolent crimes”).   

 

Spears v. U.S, 129 S. Ct. 840, 843 (2009) (when the Commission fails to fulfill its institutional 

role, a district court can vary from the guidelines “based on policy disagreement with them, and 

not simply based on an individualized determination that they yield an excessive sentence in a 

particular case” so, here, where defendant convicted of conspiracy to distribute at least 50 grams 

of crack and where guideline range 324-405 months, district court’s below guideline sentence to 

240 months proper because district court did not abuse its discretion in refusing to follow the 

100-to-1 ratio in the guidelines, and using instead a 20-1 ratio based on policy disagreement with 

the guideline-Eight Circuit reversed-- the "only fact necessary to justify such a variance is the 

sentencing court's view that the 100-to-1 ratio creates an unwarranted disparity."); Kimbrough v. 

U.S.  552 U.S. 85 (2007) (district court “may determine...that in the particular case a within 

Guidelines sentence is ‘greater than necessary” to serve the objectives of sentencing”; in this 

crack conspiracy case, here where guidelines were 19-22 years, district court’s below guideline 

sentence in drug case to the mandatory minimum of 15 years not unreasonable because the court 

“appropriately framed its final determination in line with §3553(a)’s overarching instruction to 

‘impose a sentence sufficient, but not greater than necessary to accomplish the goals” of 

sentencing”); 

 

U.S. v. Stone 575 F.3d 83 (1st Cir. 2009) (in child porn. where guidelines 210-140 months, case 

court affirms district court’s sentence of 210 months but states that “we wish to express our view 

that the sentencing guidelines at issue are in our judgment harsher than necessary.  As 

described in the body of this opinion, first-offender sentences of this duration are usually 

reserved for crimes of violence and the like. Were we collectively sitting as the district court, we 

would have used our Kimbrough power to impose a somewhat lower sentence”);   U.S. v. 

Feemster 572 F.3d 455  (8th Cir.  2009) (en banc) (where defendant convicted of selling 18 

ounces of crack and where he was career offender, and guidelines 360-life, and where district 

court said the sentence was “excessive and would “pretty much take away his life,” downward 

variance to 120 months, the mandatory minimum, not unreasonable because of defendant’s 

youth—age 16,  priors were youthful (ages 16-17),  no weapon was present during instant 

offense, and he had successful completed  probation on some priors—even though some of these 

factors taken into account by guidelines); U.S. v. Germosen  473 F.Supp.2d 221, 227 n. 11 

(D.Mass. 2007) (“While before the Guidelines nearly 50% of federal defendants were sentenced 

to probation, see Bureau of Justice Statistics Sourcebook 1994, table 5.27, USSC Annual Report, 

http://www.nytimes.com/2008/04/23/us/23prison.html?_r=3&hp=&adxnnl=1&oref=slogin&adxnnlx=1208925426-ajIPJ3OQgRgsf4G2Txt1zA&oref=slogin
http://www.nytimes.com/2008/04/23/us/23prison.html?_r=3&hp=&adxnnl=1&oref=slogin&adxnnlx=1208925426-ajIPJ3OQgRgsf4G2Txt1zA&oref=slogin
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table B-7 (providing rates of imprisonment from 1984-1989), afterwards it was only 15%. 

U.S.S.C.1996 Sourcebook of Federal Sentencing Statistics, 20.”). 

 

U.S. v. Eversole 487 F.3d 1024 (6
th

 Cir. 2007) (Merritt, J., dissenting)(“The Guidelines violate § 

3553 by forbidding consideration of addiction and most other significant mitigators [for 

example] Drug or alcohol dependence or abuse... mental and emotional conditions such as 

organic brain damages or low levels of serotonin... youth or old age and “family responsibilities 

such as a parent's need to care for minor children.... It is ironic that the Sentencing Commission 

thinks that juries are capable of taking mitigators into account but judges are not. In other areas 

of analysis of criminal responsibility-for example, death penalty jurisprudence-the Constitution 

forbids the use of a sentencing process that proscribes the consideration of addiction and other 

mitigators by the sentencer.  Therefore, in a case like this, the Guidelines are not a reliable or 

even a rational guide to sentencing. If the federal judiciary is to impose just sentences after 

Booker, it must extricate itself from the prevailing mind set under the Guidelines that includes 

almost all conceivable enhancements and aggravators while excluding from consideration almost 

all significant mitigating circumstances”). 

 

U.S. v. Hanson   561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of child porn. case where 

guidelines 210-262 months, court imposes sentence of 72 months in part because the guideline 

range was  “far greater than necessary to protect the public and deter defendant from re-

offending”);  U.S. v. Adelson 441 F.Supp.2d 506 (SDNY 2006) (in securities fraud case where 

guidelines call for life sentence, court imposes 42 months, noting that “where, as here, the 

calculations under the guidelines have so run amok that they are patently absurd on their 

face, a Court is forced to place  greater reliance on the more general considerations set forth in 

section 3553(a), as carefully applied to the particular circumstances of the case and of the human 

being who will bear the consequences), aff’d by summary order (2nd Cir.) (“the record 

demonstrates that the District Court’s decision to impose a below Guidelines sentence was not a 

failure or refusal to recognize the  Guidelines, but rather a carefully considered reliance on the 

Section 3553(a) factors. In doing so the District Court satisfied the requirements we described in 

Cavera, and we therefore affirm the sentence”);  U.S. v. Antonakopoulos   399 F.3d 68, 

81 (C.A.1,  2005) (“History shows that the mandatory nature of the Guidelines has produced 

particular results which led trial judges to express that the sentences imposed were unjust, 

grossly unfair, or disproportionate to the crime committed, and the judges would otherwise have 

sentenced differently.”); Montanye v. U.S.,  77 F.3d 226, 233 (8
th

 Cir. 1996) (Bright, J., 

dissenting)(“By any ordinary measure outside the guidelines, I would think this sentence would 

be considered draconian, unnecessarily harsh and unreasonable.”);  United States v. Stockton 

968 F.2d 715, 721 (8th Cir 1992)  (Bright, Senior Judge, Concurring) ( guideline sentence “have 

gone awry” with sentence of  20 years for first time meth. offender and is  “excessively  long” 

and “greater than necessary” and “cannot be justified in a civilized society”);  United States v. 

Andruska, 964 F.2d 640, 646-47 (7th Cir. 1992)(Will, Senior Judge, concurring) ("the 

irrationality and draconian nature of the Guidelines sentencing process is again unhappily 

reflected in this case”);  United States v. England, 966 F.2d 403, 410 (8th Cir. 1992) (Bright, J., 

concurring)(Although not illegal, the "draconian" sentences in this methamphetamine case  

"emanate from a scheme gone awry.");  United States v. Harrington, 947 F.2d 956, 964 (D.C. 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 16 - 

Cir. 1991) (Edwards, J., concurring) (the guidelines "often produce harsh results that are patently 

unfair because they fail to take account of individual circumstances...."); U.S. v. Molina, 963 

F.Supp. 213, 215 (E.D.N.Y.,1997)(commenting on “[t]he all-too-familiar harshness required by 

rigid federal Guidelines...and the depredations they wreak upon individual defendants and their 

families.”);   U.S. v. Ranum  353 F.Supp.2d 984, 986 n.1  (E.D.Wis.2005) (“Many judges have 

criticized the guidelines not only for their inflexibility, for also for their unnecessary harshness in 

many cases”);  U.S. v. Jaber, 362 F.Supp.2d 365  (D. Mass. 2005) (“the Commission simply 

took the average national sentences for a given offense, and then increased them, without 

explanation, much less scientific studies”); Id. at 373-374 (in formulating the guidelines, “the 

Commission made no effort to implement the statutory purposes of sentencing.”);  U.S. v. Dyck ,  

287 F.Supp.2d 1016, 1019 (D.N.D.,2003) (“One long serving federal judge recently resigned his 

position lamenting the distress he felt "at being part of a sentencing system that is unnecessarily 

cruel and rigid ... I no longer want to be part of our unjust criminal justice system." Judge John S. 

Martin, Jr., Let Judges Do Their Jobs, N.Y. Times, June 24, 2003.”);  

 

U.S. v. Cherry, 487 F.3d 366 (6
th

 Cir. 2007)  (where defendant convicted of possessing 

child pornography and guideline range was 210-262 months, sentence of 120 months (43% 

variance from guidelines) was proper, rejecting government’s argument that the sentence violates 

Congressional will, as expressed in guidelines, because such an argument “would give too little 

effect to the parsimony provision of §3553(a)—that the district court shall impose a sentence 

‘sufficient, but not greater than necessary’ to comply with §3553(a)(2)”);  

 

U.S. v. Williams, 481 F.Supp.2d 1298 (M.D.Fla. 2007) (in distribution of crack case 

where guidelines 30 years to life, below guideline sentence of 204 months appropriate because 

guideline range “is at complete odds” with goal of ensuring more severe penalties for more sever 

crimes, where, for example,  30 years is “the maximum” punishment for sexual abuse of 

children, enticement into slavery, torture, seditious conspiracy, and maximum sentence of 25 

years can be imposed for producing and threatening to spread smallpox; and where kidnapping 

and threatening to blow up building have no minimum at all).   

 

U.S. v. Adelson 441 F.Supp.2d 506 (S.D.N.Y. 2006) (in securities fraud case, where 

government argued that offense level was 55 (!) because of financial loss and for sentence of 15-

30 years, court imposes 42 months life, “this is one of those cases where calculations under the 

Sentencing Guidelines lead to a result so patently unreasonable as to require the Court to place 

greater emphasis on other sentencing factors to derive a sentence that comports with federal 

law.”);  U.S. v. Wachowiak 412 F.Supp.2d 958  (E.D. Wisc.  2006), aff’d 496 F.3d 744 (7
th

 Cir. 

2007)  (where 24 year old music student convicted of possessing child pornography,  and where 

he is in treatment and low risk of recidivism, and strong support from family, court imposes 70 

months where guideline range of 121-150 months greater than necessary  to comply with 

purposes of sentencing);   U.S. v. Leroy, 373 F.Supp.2d 887 (E.D. Wisc.  2005)  (Sentence of 70 

months, rather than United States Sentencing Guideline sentence of 100 to 125 months, was 

sufficient, but not greater than necessary, to serve purposes of sentencing, in context of 

defendant's conviction on charge of possession with intent to distribute unspecified amount of 

cocaine base, since 20 to one crack cocaine versus powder cocaine sentencing ratio was more 
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reasonable that guideline's 100 to one ratio, record contained evidence about defendant's positive 

personal qualities, and defendant displayed insight into his conduct at sentencing) 

  

U.S. v. Greer, 375 F.Supp.2d 790  (E.D. Wisc., 2005) (in drug case guideline range of 46-

48 months “was greater than necessary to satisfy the purposes of sentencing [and] no period of 

imprisonment was appropriate” because if defendant were imprisoned, her two young children 

would suffer dearly, defendant’s mother had serious medical problems, and children’s father was 

in prison. Thus, sending defendant to prison would likely require the children to be placed in 

foster care. Further, requiring her to give birth in prison, then lose custody of her new born could 

cause severe damage to both her and the child. Research says “that if the mother-child bond is 

disrupted between the ages of six months and four years, a child’s development may be greatly 

affected.” In too many cases, “women are punished for the act of remaining with a boyfriend or 

husband engaged in drug activity, who is typically the father of her children.”  

 

U.S. v. Jones, 352 F.Supp.2d 22 (D. Me., 2005)( where mentally ill defendant convicted 

of possessing firearm and guidelines are 12 to 18 months, and where he doesn’t qualify for other 

downward departures, and because guidelines only advisory, a sentence below the guidelines to 

Zone C (6 months—time served) will better insure continuing medical care, or other correctional 

treatment in the most effective manner and “the marginal protection to the public afforded by a 

few more months in prison is more than offset by the increased risk upon this defendant's later 

release after the interruption of his treatment and other regimens” So the sentence imposed “will 

in all likelihood better protect the public over the long term.”);   

 

United States v. Redemann, 295 F. Supp. 2d 887 (E.D. Wisc. 2003) (in bank fraud case 

where guidelines were 18-24 months, court departed downward two levels in part because case 

outside the heartland and the guideline sentence was “greater than necessary” to satisfy the 

“purposes” of sentencing 5K2.20.  “Courts have long recognized that where the sentence called 

for by the guidelines would result in punishment greater than necessary the court can depart 

downward.”  Here D had been civilly prosecuted by the office of the comptroller of the currency 

and had to pay $75,000, suffered adverse publicity in small town, ruined his business, and caused 

ill health and ultimate death of his wife—so “the primary purposes of sentencing were partially 

achieved before the case was filed....and [the collateral punishment] partially satisfied the need 

for just punishment—district judges may consider such successive punishments ...in deciding 

whether to depart....”; also general deterrence achieved given what happened to the defendant );  

United States v. Gaind, 829 F.Supp. 669 (S.D.N. Y. 1993) (departure granted in part because the 

destruction of the defendant's business already achieved to a significant extent some although not 

all of the objectives otherwise required to be sought through the sentencing process so 18 U.S.C. 

section 3553(a) , which states that "court shall impose a sentence sufficient, but not greater than 

necessary" to achieve the purposes of sentencing “requires me to depart downward from the 

Guidelines”), aff’d, 31 F.3d 73 (2
nd

 Cir. 1994).   

The abolition of parole and the infrequent use of the power of pardon and commutation 

render guideline sentences particularly cruel and unjust. See Justice Kennedy ABA speech of 

2003 ( “I hope too, that the Bar will give consideration to ways in which we might reinvigorate 

the pardon and the clemency process. Its use has become most infrequent because of the soft on 
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crime charge that's always made. And in all too many instances the pardon power has been 

drained of its moral force. It should be reinvigorated. A country which is secure in its 

institutions, confident in its laws should not be ashamed of the concept of mercy. As the 

greatest of poets has said 'mercy is the mightiest in the mightiest. It becomes the throned 

monarch better than his crown.'”).  

For First Offenders, Argue:  The guideline sentence fails to take into account the 

Congressional directive that the “guidelines reflect the general appropriateness of imposing a 

sentence other than imprisonment in cases in which the defendant is a first offender who has not 

been convicted of a crime of violence or an otherwise serious offense.” 28 U.S.C. § 994(j). 

 

2. The sentence violates the “parsimony provision” because a lesser sentence is sufficient to 

achieve the purposes of sentencing. 

 

See Human Rights Watch, “Nation Behind Bars-A Human Rights Solution” (May 6, 2014) 

(“Imprisonment is the most drastic punishment, short of the death penalty, that a government can 

lawfully impose on an individual. It should be imposed only as a last resort – that is, it should 

be used only when no lesser sanction could be justified given the nature of the crime, and 

even then it only should be imposed for as long as necessary to further the purposes of 

punishment.  In the United States, prison is not a last resort, but all too often the first and only 

resort which lawmakers have required judges to impose for a vast number of crimes .It is 

imposed on 69 percent of state felony defendants and 87.6 percent of federal defendants.25 For 

decades the United States has passed laws that discount other forms of punishment in favor of 

incarceration—it has been treated as the medicine that cures all ills. But in its embrace of 

incarceration, the country seems to have forgotten just how severe a punishment it is. Prisoners 

lose their liberty, autonomy, and the freedom o exercise fully most rights. They are cut off from 

families, friends, and communities. Children lose their parents to prison, and parents lose their 

children. In prison, a person’s ability to work, express themselves, and engage in activities that 

promote what human rights law calls the “free and full development of the personality,”26 is 

severely restricted. In many prisons, the health and safety of prisoners, as well as their dignity 

and privacy are threatened by overcrowding, harsh measures such as solitary confinement, and 

poor physical conditions and sanitation, not to mention rape and other forms of violence. Since 

many US prisons have moved away from providing educational or rehabilitative programs due to 

fiscal constraints and some policymakers’ rejection of rehabilitation as a legitimate aim of 

punishment, many prisoners emerge from prison with few tools to reintegrate into society, 

although many do still struggle against the odds to learn and transform themselves, and to 

contribute to their communities once released. “), found at 

http://www.hrw.org/sites/default/files/related_material/2014_US_Nation_Behind_Bars_0.pdf 

 

 Kimbrough v. U.S.  552 U.S. 85 (2007) (district court’s below guideline sentence in drug 

case not unreasonable because “it appropriately framed its final determination in line with 

§3553(a)’s overarching instruction to ‘impose a sentence sufficient, but not greater than 

necessary to accomplish the goals” of sentencing”);  U.S. v. Johnson 635 F.3d 983  (7
th

 Cir. 

2011)(defendant’ within- guideline sentence of life imprisonment for drug distribution vacated 

and remanded because not clear that court thought the sentence was “sufficient but not greater 
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than necessary”-- The essence of Kimbrough is to permit district courts to depart from the 

advisory ratio when its application would result in a sentence that is “greater than necessary to 

accomplish the goals of sentencing.”  “Considered in their totality, the district court’s comments 

create an unacceptable risk that, in imposing a life sentence, it did not account appropriately for 

the parsimony clause in the governing statute or for the individual circumstances of Mr. 

Johnson’s case.”);U.S. v. Cherry,  487 F.3d 366 (6
th

 Cir. 2007) (where defendant convicted of 

possessing child pornography and guideline range was 210-262 months, sentence of 120 months 

(43% variance from guidelines) was proper, rejecting government’s argument that the sentence 

violates Congressional will, as expressed in guidelines, because such an argument “would give 

too little effect to the parsimony provision of §3553(a)—that the district court shall impose a 

sentence ‘sufficient, but not greater than necessary’ to comply with §3553(a)(2)”); U.S. v. 

Ministro-Tapia 470 F.3d 137 (2
nd

 Cir. 2006) (where client convicted of making false social 

security cards, court affirms 24 months low end guideline sentence but observes that “Plainly, if 

a district court were explicitly to conclude that two sentences equally served the statutory 

purpose of § 3553, it could not, consistent with the parsimony clause, impose the higher”);  U.S. 

v. Yopp,  453 F.3d 770, 773 (6
th

 Cir. 2006) (where D violated supervised release “the twenty-

four month sentence...is substantively plainly unreasonable because it is “greater than necessary 

to comply with the purposes set forth in [ § 3553(a)(2) ]” where only 12 months sentence was 

necessary to assure treatment in 500 hour drug abuse program, the only purpose articulated by 

the court.  “Many times we have emphasized that a district court's mandate is to impose a 

sentence sufficient, but not greater than necessary to comply with the purposes set forth in [§ 

3553(a)(2) ].”);   U.S. v. McGee, 479 F.Supp.2d 910 (E.D. Wisc. 2007) (in heroin distribution 

case where guideline range was 21-27 because defendant got mitigating role reduction and safety 

valve, a sentence of one year and one day imposed because guideline range “somewhat greater 

than necessary to satisfy the purpose of sentencing” where D posed no threat to the public 

assuming remains sober, has solid employment record, and first offense, and needs to care for his 

mother, and to avoid disparity with sentence for codefendant);  U.S. v. Hein  463 F.Supp.2d 940 

(E.D. Wisc. 2006) (where defendant convicted of being felon in possession of ammunition, the 

guideline term of 12-18 is “greater than necessary to satisfy the purposes of sentencing” because 

no indication he knew he was violating law or selling to felons, because health poor and where 

he was primary caretaker of his children, and favorable probation recommendation). 

 

3.  The guideline sentence is too long for the offense and does not promote respect for the 

law but promotes derision of the law.   

 

Attorney General Eric Holder on April 5, 2013 at speech delivered at the 15th Annual National 

Action Network Convention stated as follows; “Too many people go to too many prisons for 

far too long for no good law enforcement reason.  It is time to ask ourselves some 

fundamental questions about our criminal justice system.  Statutes passed by legislatures that 

mandate sentences, irrespective of the unique facts of an individual case, too often bear no 

relation to the conduct at issue, breed disrespect for the system, and are ultimately 

counterproductive. It is time to examine our systems and determine what truly works.  We need 

to ensure that incarceration is used to punish, to rehabilitate, and to deter — and not simply to 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.11&fn=_top&sv=Split&tc=-1&findtype=L&docname=18USCAS3553&db=1000546&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Oregon
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.11&fn=_top&sv=Split&tc=-1&findtype=L&docname=18USCAS3553&db=1000546&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Oregon
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warehouse and forget.” found at http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-

130404.html 

 

Gall v. U.S., 552 U.S. 38 (2007) (where defendant pled guilty to conspiring to distribute a large 

quantity of the drug ecstasy and to making a profit of $30,000 from his conduct and, but where 

he withdrew from conspiracy after 7 months, stopped using drugs, went to college and became 

businessman and rehabilitated himself, and where guidelines were 30-37 months, district court’s 

sentence of probation was reasonable and “a sentence of imprisonment may work to promote 

not respect, but derision, of the law if the law if viewed as merely a means to dispense harsh 

punishment without taking into account the real conduct and circumstances involved in 

sentencing.”);  U.S. v. Williams 435 F.3d 1350 (11
th

 Cir. 2006) (where D convicted of sale of 

$350 of crack and is career offender, 188 months sentence is too long and promotes disrespect 

for law , 3553(a)(2), so departure to 90 months not unreasonable where “sufficient but not 

greater than necessary”); United States v. Deegan, 605 F.3d 625, 655 (8th Cir. 2010 (Bright, J., 

dissenting) (observing that harsh federal punishment when compared to lenient state sentencing 

for the same criminal activity “promotes disrespect for the law and the judicial system.”);  

 

 U.S. v   Newhouse,919 F.Supp.2d 955  (N.D.Iowa 2013) (Downward variance from 

defendant's sentencing guidelines range of 262 to 327 months to 120-month statutory minimum 

for manufacturing methamphetamine was appropriate in part because “Application of  the Career 

Offender guideline results in many low-level, non-violent drug addicts serving sentences grossly 

disproportionate to their role and culpability and hardly promotes respect for the law. Quite the 

opposite, totally disproportionate, unduly harsh sentences breed disrespect for the law.”); U.S  v. 

Ontiveros, 07–CR–333, 2008 WL 2937539, at *3 (E.D. Wis. July 24, 2008) (“[A] sentence that 

is disproportionately long in relation to the offense is unjust and likewise fails to promote respect 

[for the law].”);  U.S. v. Stern, 590 F. Supp. 2d 945, 957 (N.D. Ohio 2008) (“Respect for the law 

is promoted by punishments that are fair, however, not those that simply punish for punishment's 

sake.”).  

 

3A. Sentences that are too long can be deleterious to public safety, make non-violent 

offender anti-social and a greater danger to society than when offender entered prison. 

 

See U.S. Sent’g Comm’n, Staff Discussion Paper, Sentencing Options Under the Guidelines 

(1996) (recognizing the “criminogenic effects of imprisonment which include contact with more 

serious offenders, disruption of legal employment, and weakening of family ties”);  Justin 

Murray, Reimagining Criminal Prosecution, 49 American Criminal Law Review (2012) at 1565 

(“Rather than rehabilitating prisoners, modern incarceration tends to make prisoners more 

violent, antisocial, and prone to criminality”).   “Most who study prison life believe there are 

significant brutalizing effects to imprisonment that impair prisoners’ inclination to conform to 

the law.” Id  (quoting Dina R. Rose & Todd R. Clear, Incarceration, Social Capital and Crime: 

Implications for Social Disorganization Theory, 36 Criminology 442, 465 (1998);  Sharon 

Dolovich, Exclusion and Control in the Carceral State, 16 Berkeley Journal of Criminal Law 

259 (2011) (abstract of paper discussing “the self-defeating nature of current carceral practices 

— the way the combination of prison conditions and postcarceral burdens ensures that many 
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people who have done time will return to society more prone to criminal activity than 

previously”). 

 

U.S. v. Bannister   786 F.Supp.2d 617 (E.D.N.Y.,2011) (“Recidivism may be promoted by the 

behavior traits prisoners develop while incarcerated.”  To survive, they “tend to develop 

characteristics institutionally selected for survival: circumspection, canniness, coldness, and 

cruelty.” Perkinson, supra, at 368. After release, the negative traits cultivated in prison may be 

received as virtues on the street. “[P]rison usually enhances one's prestige on the street, 

particularly in terms of ... values like toughness, nerve, and willingness to retaliate for 

transgressions.” Anderson, supra, at 292.”);  

 

U.S v. Haynes  557 F.Supp.2d 200 (D. Mass. 2008)  (where D convicted of selling drugs and 

guidelines 33-41 months, court sentences to time served  because sentence public safety did not 

call for this sentence. “While public safety certainly calls for the incapacitation of some, there is 

another side to the equation, which, after [Booker] may finally be given the serious consideration 

it deserves.”  The court must  “confront the inescapable fact that disadvantaged communities like 

Bromley-Heath are injured both by crime and by the subsequent mass incarceration of their 

young men.  See Donald Braman, Criminal Law and the Pursuit of Equality, 84 Tex. L. Rev. 

2097, 2114-17 (2006). Compare Randall Kennedy, Race, Crime, and the Law 373-76 (1997), 

with Todd R. Clear, Imprisoning Communities: How Mass Incarceration Makes Disadvantaged 

Neighborhoods Worse (2007).  Courts may no longer ignore the possibility that the mass 

incarceration of nonviolent drug offenders has disrupted families and communities and 

undermined their ability to self-regulate, without necessarily deterring the next generation of 

young men from committing the same crimes.  Haynes is an individual for whom continued 

incarceration beyond thirteen months makes no sense. Indeed, here, public safety seems to 

require the opposite of the government’s request; it requires that Haynes be permitted to return to 

his children so that they do not repeat his errors. Thus, I sentenced Haynes to time served: the 

thirteen months he had already served in pretrial detention plus a carefully considered supervised 

release program.”);  See Testimony of Pat Nolan, Vice President of Prison Fellowship The Joint 

Economic Committee of the U.S. Congress “Mass Incarceration in the United States: At What 

Cost?”  October 4, 2007 (found at 

http://sentencing.typepad.com/sentencing_law_and_policy/2007/10/more-on-the-jec.html (“most 

inmates do not leave prison transformed into law-abiding citizens. In fact, the very skills 

inmates develop to survive inside prison make them anti-social when they are released... 

Certainly we need prisons to separate violent and dangerous people from the rest of society. But 

given the overcrowding and violence in our prisons, why on earth would we put people 

convicted of non-violent crimes in prison? Prisons are for people we are afraid of, but our 

sentencing laws have filled them with people we are merely angry at. Changing our sentences so 

that low risk offenders are punished in the community under strict supervision would reduce 

overcrowding in prisons and help control violence. It would hold low-risk offenders accountable 

without exposing them to the violence and the great difficulties of transition back to the 

community after their sentence.”); Vincent L. Broderick,  Flexible Sentencing And The Violent 

Crime Control Act Of 1994, (Attached As Appendix)  U.S. v. Vargas, 885 F.Supp. 504  

(S.D.N.Y. 1995) (“the effectiveness of all means of achieving the purposes of sentencing set 

http://sentencing.typepad.com/sentencing_law_and_policy/2007/10/more-on-the-jec.html
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forth in 18 U.S.C. § 3553(a) may be significant. Home confinement with electronic monitoring, 

for example, particularly if supervised by family or community members who will adopt a 

concerned stance, use of “boot camp” where appropriate, and other alternatives may be more 

likely than incarceration in a school for crime to protect the public in some instances.) 

 

“Failure to limit the severity of punishment to what is deserved is unjust.  It alienates 

citizens from the government and undercuts the effectiveness of law enforcement.  When 

those who are punished are disproportionately poor and members of minority groups, it is 

inevitable that they will believe that the law is being used to repress them, rather than 

holding them accountable for their crimes.” Unlocking America, Why and How to Reduce 

America’s Prison Population  (JFA Institute, November 2007) at page 20 (found at 

http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf). 

 

See Sharon Dolovich, Incarceration American Style,  Harvard Law & Policy Review, Vol. 3, p 

237 (2009) (“In the United States today, incarceration is more than just a mode of criminal 

punishment. It is a distinct cultural practice with its own aesthetic and technique, a practice that 

has emerged in recent decades as a catch-all mechanism for managing social ills. In this essay[.]  

[T]his emergent carceral system has become self-generating - that American-style 

incarceration, through the conditions it inflicts, produces the very conduct society claims to 

abhor and thereby guarantees a steady supply of offenders whose incarceration the public 

will continue to demand. ….[M]oreover,…this reproductive process works to create a class of 

permanently marginalized and degraded noncitizens - disproportionately poor people of color - 

who are marked out by the fact of their incarceration for perpetual social exclusion and ongoing 

social control.”);  Craig  Haney, ‘The Contextual revolution in psychology and the question of 

prison effects’ in Liebling an Maruna, The Effects of Imprisonment (Willan Pub. 2005) at page 

78 (“Thus high rates of imprisonment paradoxically may serve to increase the amount of crime 

that occurs within a society. This fact argues in favour of not only relying on incarceration more 

sparingly that we presently do but also taking direct and forceful steps to limit or reduce its 

criminogenic  effects on the people  and communities it touches most”) 

 

“Sometimes institutions foster conspicuously deleterious conditions—idleness, corruption, 

brutality, and moral deterioration.” President’s Commission on Law Enforcement & 

Administration of Justice.  The Challenge of Crime in a Free Society (1967) (quoted in Kittrie, 

Zenoff and Eng Sentencing, Sanctions, And Corrections (2
nd

 ed. 2002) at page 877;  See 

Pettyjohn v. U.S.  419 F.2d 651, 661 (C.A.D.C. 1969) (“the President's Commission on Law 

Enforcement and the Administration of Justice concluded that ‘overcrowding and idleness are 

the salient features of some [prisons], brutality and corruption of a few others.”).  

 

3 B.  Sentences that are too long can destroy communities and foster more crime. 

 

Anne R. Traum “Mass Incarceration at Sentencing,” 64 Hasting Law Journal 423, 433 (2013) ( 

“High imprisonment rates can disrupt social order,80 “undermine the building blocks of social 

order,”81 and destabilize community life.82 Professor Dorothy Roberts has described how mass 

incarceration “damages social networks,” starting at the family level and then “reverberat[ing] 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=18USCAS3553&db=1000546&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Oregon
http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
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throughout communities where the families of prisoners are congregated.”83 While one family 

can bear the strain of a family member’s imprisonment by relying on “networks of kin and 

friends,” multiple families relying on the same network eventually strain and weaken the 

community.84 The absence of family members also means fewer people in community groups 

that “enforce informal social control.”85 Communities that are destabilized by high incarceration 

rates cannot thrive and are not safer.’);  

 

U.S v. Haynes  557 F.Supp.2d 200 (D. Mass. 2008)  (where D convicted of selling drugs and 

guidelines 33-41 months, court sentences to time served  because sentence public safety did not 

call for this sentence. “While public safety certainly calls for the incapacitation of some, there is 

another side to the equation, which, after [Booker] may finally be given the serious consideration 

it deserves.”  The court must  “confront the inescapable fact that disadvantaged communities like 

Bromley-Heath are injured both by crime and by the subsequent mass incarceration of their 

young men.  See Donald Braman, Criminal Law and the Pursuit of Equality, 84 Tex. L. Rev. 

2097, 2114-17 (2006). Compare Randall Kennedy, Race, Crime, and the Law 373-76 (1997), 

with Todd R. Clear, Imprisoning Communities: How Mass Incarceration Makes Disadvantaged 

Neighborhoods Worse (2007).  Courts may no longer ignore the possibility that the mass 

incarceration of nonviolent drug offenders has disrupted families and communities and 

undermined their ability to self-regulate, without necessarily deterring the next generation of 

young men from committing the same crimes.  Haynes is an individual for whom continued 

incarceration beyond thirteen months makes no sense. Indeed, here, public safety seems to 

require the opposite of the government’s request; it requires that Haynes be permitted to return to 

his children so that they do not repeat his errors. Thus, I sentenced Haynes to time served: the 

thirteen months he had already served in pretrial detention plus a carefully considered supervised 

release program.”); 

 

3 C.  Prison sentence subjects defendant to rape by inmates 

 

See  42 U.S.C. § 15601(2) (“[A]t least 13 percent of the inmates in the United States have been 

sexually assaulted in prison. Many inmates have suffered repeated assaults.  Under this estimate, 

nearly 200,000 inmates now incarcerated have been or will be the victims of prison rape. The 

total number of inmates who have been sexually assaulted in the past 20 years likely exceeds 

1,000,000.”);  Id. at 12 ( “Members of the public and government officials are largely unaware of 

the epidemic character of prison rape and the day-to-day horror experienced by victimized 

inmates.”) 

The National Prison Rape Elimination Commission, in a study released on June 24, 2009, 

reports “an estimated that 60,500 State and Federal prisoners were sexually abused during 

[2006].” Executive Summary found at 

http://nprec.us/publication/report/executive_summary.php; see Jeannie Suk, Redistributing 

Rape, 48 American Criminal Law Review at 111 (Winter, 2011) (“Prison is hell.  If there is 

anything in today’s United States that may approximate Hobbes’ state of nature, where men live 

in continual fear and danger of violent death by other men, and security is whatever man’s own 

strength and invention enables, it must be the modern prison.  There, the war of all against all is 

not merely chaos, but, rather, reveals consistent patterns as the stronger inevitably subordinate 

http://nprec.us/publication/report/executive_summary.php
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the weaker.  One such undeniable pattern is the central and routine place of rape and its threat in 

the social system of the prison.”);  

 

3D.  The sentence is an effective sentence of life imprisonment 
 

 U.S. v. Lee,   725 F.3d 1159 (9
th

 Cir. 2013) (where 72-year old woman convicted of 

distributing meth and given 96 months, which was below mandatory min. because of 

cooperation, case remanded so district court “should give more serious consideration to 

whether to impose” such a sentence “that effectively condemns a 72 year old woman who 

provided extensive assistance to the government to death in prison for an offense of the 

nature involved.” ) 

 

4. The guideline range makes no sense, is unreasonable or irrational 

 

U.S. v. Rita, 551 U.S. 338 (2007)(the judge “may hear arguments by prosecution or defense that 

the guideline sentence should not apply...because the guideline sentence itself fails properly to 

reflect the § 3552(a) considerations or perhaps because the case warrants a different 

sentence regardless.”); U.S. v. Eversole  487 F.3d 1024 (6
th

 Cir. 2007 )(Merritt, J., dissenting)( 

in manufacture of meth. case, 30 year sentence for 44 year-old defendant who manufactured 

meth.  because he was an addict is irrational because they do not consider the important 

mitigating factors required by statute  “The Guidelines violate § 3553 by forbidding 

consideration of addiction and most other significant mitigators [for example] Drug or alcohol 

dependence or abuse... mental and emotional conditions such as organic brain damages or low 

levels of serotonin... youth or old age and “family responsibilities such as a parent's need to care 

for minor children.... It is ironic that the Sentencing Commission thinks that juries are capable of 

taking mitigators into account but judges are not. In other areas of analysis of criminal 

responsibility-for example, death penalty jurisprudence-the Constitution forbids the use of a 

sentencing process that proscribes the consideration of addiction and other mitigators by the 

sentencer.  Therefore, in a case like this, the Guidelines are not a reliable or even a rational 

guide to sentencing. If the federal judiciary is to impose just sentences after Booker, it must 

extricate itself from the prevailing mind set under the Guidelines that includes almost all 

conceivable enhancements and aggravators while excluding from consideration almost all 

significant mitigating circumstances”). 

 

U.S. v. Johnson 588 F.Supp.2d 997 (S.D. Iowa  2008) (in child porn. Case where guidelines 121-

151, court imposes sentence of 84 months in part because the Sentencing Commission’s increase 

in the offense level for child porn. crimes “do not appear to be based on any sort of empirical 

data, and the Court has been unable to locate any particular rationale for them beyond the general 

revulsion that is associated with child exploitation-related offenses.” Thus, “because the 

guidelines at issue in this case do not reflect the unique institutional strengths of the Sentencing 

Commission in that they are not based on study, empirical research, and data, this Court, as it did 

in United States v. Shipley, “affords them less deference than it would to empirically-grounded 

guidelines.” 560 F. Supp. 2d 739, 745-46 (S.D. Iowa 2008); see also Kimbrough, 128 S. Ct. at 

574 (noting that guideline ranges created when the Commission departed from past practices are 
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a less reliable appraisal of a fair sentence”). 

 

U.S. v. Hanson    561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of child porn. case 

where guidelines 210-262 months, court imposes sentence of 72 months in part because range is 

“far greater than necessary” to achieve purposes of sentencing.  Court cites Mark Osler, Indirect 

Harms and Proportionality:  The Upside-Down World of Federal Sentencing, 74 Miss. L.J. 1, 13 

(Fall 2004) where the author states that the guidelines “establish a harsher penalty for trafficking 

in virtual child pornography produced without the use of children (but indirectly posing the 

threat of harm to children) than they do for some actual sexual abuse of children by adults);U.S. 

v. Ennis  468 F.Supp.2d 228 (D. Mass. 2006) (where each of three defendants convicted of drug 

distribution, significant downward departures granted to each because after tallying up the 

guideline numbers driven by the career offender designation, the astonishingly high range that 

results  “makes absolutely no sense” given the circumstances of the case, the characteristics of 

the defendants, and the purposes of sentencing).  

 

4A. The district court may sentence below the guidelines simply because it disagrees with 

the policy decisions underlying a specific guideline and base offense level assigned to it.  

 

Kimbrough v. U.S., 552 U.S. 85 (2007) (“The Government acknowledges that the Guidelines are 

now advisory and that, as a general matter, ‘courts may vary [from Guidelines ranges] based 

solely on policy considerations, including disagreements with the Guidelines’”);  United States 

v. Henderson, 649 F.3d 955, 963 (9th Cir. 2011) (holding “district courts may vary from the 

child pornography Guidelines, § 2G2.2, based on policy disagreement with them, and not simply 

based on an individualized determination that they yield an excessive sentence in a particular 

case.”);  United States v. Tutty,  612 F.3d 128, 131 (2d Cir. 2010) (“[A] district court  

may depart from the Guidelines based solely on a policy disagreement.”) (emphasis in original); 

United States v. Corner, 598 F.3d 411, 415 (7th Cir. 2010) (en banc) (“We understand 

Kimbrough and Spears to mean that district judges are at liberty to reject any Guideline on policy 

grounds – though they must act reasonably when using that power.”); U.S. v. Engle, 592 F.3d 

495, 502 (4th Cir. 2010) (“[D]istrict courts may ‘vary from Guidelines ranges based solely on 

policy considerations, including disagreements with the Guidelines’”); United States v. 

Rodriguez, 527 F.3d 221, 227 (1st Cir. 2008) (“[Kimbrough] makes plain that asentencing court 

can deviate from the guidelines based on general policy considerations.”); United States v. 

Herrera-Zuniga 571 F.3d 568  (6th Cir. 2009) (in illegal reentry case, district court may vary 

from advisory guidelines based on its disagreement with the sentencing commissions assignment 

of the base offense level: “We thus see no reason to limit the authority recognized in Kimbrough 

and confirmed in Spears to the crack-powder cocaine context” in this case, however, court 

imposed 4 year sentence where guidelines called only for 2!); United States v. Cavera, 550 F.3d 

180, 196-97 (2d Cir. 2008) (upholding district court’s upward variance based on its finding that 

the Guidelines failed to take into account “the greater need for deterrence in New York” for 

firearms offenses because its strict firearms laws had produced a comparatively “more profitable 

black market in firearms” –“a district court may vary from the Guidelines range based solely on 

a policy disagreement with the Guidelines, even where that disagreement applies to a wide class 

of offenders or offenses.”); United  States v. Tankersley, 537 F.3d 1100, 1113 (9th Cir. 2008) 
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(district court's imposition of a twelve-level upward departure, based solely on the court's policy 

disagreement with the Sentencing Guidelines, did not render the sentence unreasonable--

applying Kimbrough to conclude that the district court’s “decision to depart—based on its desire 

to punish terrorist activities directed at private conduct in a manner similar to how it punished 

terrorist activities direct [sic] at government conduct—did not render [the defendant’s] sentence 

per se unreasonable”); United States v. Herrera-Garduno, 519 F.3d 526, 530 (5th Cir. 2008) 

(relying on Kimbrough to hold the district court’s policy disagreement “with how ‘drug 

trafficking offenses’ are defined under § 2L1.2” provided a “sufficient reason to impose a non-

Guidelines sentence ”);  U.S. v. Boardman  528 F.3d 86 (1
st
 Cir.  2008) (where defendant 

convicted of conspiracy to distribute heroin and sentenced as career offender, case remanded 

because “the district judge's comments at the sentencing hearing suggest disagreement with this 

court's interpretation of the guidelines ... to include non-residential burglary as a predicate for the 

career offender enhancement”—and not clear district court aware it could base downward 

variance on grounds of his disagreement with policy underlying advisory guidelines); but see 

United States v. González-Zotelo, 556 F.3d 736, 741 (9th Cir. 2009) ("[w]hile Kimbrough 

permits a district court to consider its policy disagreements with the Guidelines, it does not 

authorize a district judge to take into account his disagreements with congressional policy"). 

U.S. v. Hayes, 948 F.Supp.2d 1009 (W.D. Iowa  2013) ( in meth case court downward variance 

from 15 years to six years because court has  a “fundamental policy disagreement” with the 

methamphetamine guidelines. They were more influenced by politics than by science and have 

led to meth dealers receiving much harsher sentences than dealers of marijuana, cocaine or 

heroin for handling a much lower quantity of drug.  “The methamphetamine guidelines are 

fundamentally flawed because they fail to consider additional factors beyond quantity,” “The 

system is too severe in the indiscriminate way it treats offenders.) 

 

4B. The  guideline lacks an empirical basis, e.g., pornography 

 

Kimbrough,  128 S.Ct. at 575 ( In cases involving application of Guidelines that “do not 

exemplify the Commission's exercise of its characteristic institutional role,” it is “not an abuse of 

discretion for a district court to conclude when sentencing a particular defendant” that 

application of the guideline “yields a sentence ‘greater than necessary’ to achieve § 3553(a)'s 

purposes even in a mine-run case.”);  U.S. v. Henderson  649 F.3d 955 (9
th

 Cir. 2011) (case 

remanded for district court to consider whether it disagrees with porn. guidelines because 

“similar to the crack cocaine Guidelines, district courts may vary from the child pornography 

Guidelines, § 2G2.2, based on policy disagreement with them, and not simply based on an 

individualized determination that they yield an excessive sentence in a particular case” in part 

because “the child pornography Guidelines are, to a large extent, not the result of the 

Commission’s “exercise of its characteristic institutional role,”); Id.  (Berzon, J., concurring) (“ 

I write only to emphasize that unjust and sometimes bizarre results will follow if § 2G2.2 is 

applied by district courts without a special awareness of the Guideline’s anomalous history.”); 

U.S. v. Grober, 624 F.3d 592 (3d  Cir. 2010)  (where guidelines in child porn case 234-293 

months, district court did not err in granting variance to mandatory minimum of 60 months given 

then porn guidelines to severe and based on empirical studies);   U.S. v. Dorvee  616 F.3d 174 

(2d Cir.  2010) (where defendant pled guilty to distribution of pornography sentence of 240 
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months vacated as unreasonable in part because  “the Commission did not use this empirical 

approach in formulating the Guidelines…[and] often openly opposed these Congressionally 

directed [increases]… The § 2G2.2 sentencing enhancements cobbled together through this 

process routinely result  in Guidelines projections near or exceeding the statutory maximum, 

even in run-of-the-mill cases.”  The  child porn guideline is beset with "irrationality" and 

that  "unless applied with great care, [this guideline] can lead to unreasonable sentences 

that are inconsistent with what § 3553 requires."  By "concentrating all offenders at or near 

the statutory maximum, [this guideline] eviscerates the fundamental statutory requirement in § 

3553(a) that district courts consider 'the nature and circumstances of the offense and the history 

and characteristics of the defendant' and violates the principle, reinforced in Gall, that courts 

must guard against unwarranted similarities among sentences for defendants who have been 

found guilty of dissimilar conduct."   The child porn guideline is an "eccentric Guideline of 

highly unusual provenance which, unless carefully applied, can easily generate 

unreasonable results."  “The irony of the court’s conclusion in this area…that the Guidelines 

actually punish some forms of direct sexual contact with minors more leniently  than possession 

or distribution of child pornography.”);  US v. Tutty, 612 F.3d 128 (2d Cir. 2010) (where D 

pleaded guilty to one count of receiving child pornography  and sentenced to 168 months, 

sentence vacated in part because district court erred “when it held, relying on outdated law, that 

it did not have the authority to impose a non-Guideline sentence based on policy considerations 

applicable to all defendants.  Moreover, as we recently recognized in United States v. Dorvee, 

604 F.3d 84 (2d Cir. 2010), the child pornography Guidelines present important policy 

considerations, and unless they are "carefully applied," they "can easily generate unreasonable 

results.");  U.S. v. Rodriguez,  527 F.3d 221  (1
st
 Cir. 2008)  (Sentencing courts have discretion 

to consider items such as fast-track disparity in considering requests for variant sentences 

because  the fast-track departure scheme does not "exemplify the [Sentencing] Commission's 

exercise of its characteristic institutional role." Kimbrough, 128 S. Ct. at 575, i.e,  the 

Commission has "not take[n] account of empirical data and national experience" in formulating 

them.... Thus, guidelines and policy statements embodying these judgments deserve less 

deference than the sentencing guidelines normally attract.”); 

 

 U.S. v. D.M. , 942 F.Supp.2d 327  (E.D.N.Y.  2013) (Weinstein, J.) (where 22 year old 

convicted of poss. of child porn. And guidelines 78-97 months, sentence of probation imposed in 

part because the rationale of high guidelines for this crime “have been shredded”);  U.S. v.  Diaz 

720 F.Supp.2d 1039 (E.D.Wisc. 2010) (Adelman, J.)  (where defendant pleaded guilty to 

possession of child pornography and guidelines 78-97 months, court sentences to 6 months and 

12 years supervised released, where def. had no criminal record, was in treatment, and where 

porn. Guidelines irrational as recognized by many district court opinions that grants departures.  

This is “an eccentric Guideline of highly unusual provenance which, unless carefully applied, 

can easily generate unreasonable results.”  And “Recognizing the flaws in this guideline, judges 

across the country have declined to impose sentence within the range it recommends.);   U.S. v. 

Raby  2009 WL 5173964 (unpub.) (S.D. W.Va.  Dec. 30, 2009) (where def. possessed 

pornography and guidelines 210-240 months, variance to 120 months with lifetime supervised 

release proper in part because “the sentences recommended by section 2G2.2 are simply too 

long… I do not give them the same weight that I accord other Guidelines. In particular, I 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 28 - 

disagree with section 2G2.2(b)(7), which dramatically enhances an offender’s sentence based 

solely on the number of images that he received.”); U.S. v. Kelly, 686 F.Supp.2d 1202 (D.N.M. 

2012) (porn. Guidelines lack empirical basis);   U.S. v. Cruikshank, 667 F.Supp.2d 697 (S.D. W. 

Va. 2009) (where D charged with possession of pornography and guidelines 46-57 months, court 

imposes sentence of 24 months with 15 years supervised release in part because § 2G2.2 is “not 

grounded in empirical analysis, but rather on statutory directive. [Troy Stabenow, 

Deconstructing the Myth of Careful Study: A Primer on the FlawedProgression of the Child 

Pornography Guidelines 4-24, July 3, 2008, http://www.fd.org/odstb_SentencingResource3.htm 

(discussing studies)] (detailing the legislative history of the child pornography Guidelines). The 

Supreme Court has recognized that such Guidelines “do not exemplify the Commission’s 

exercise of its characteristic institutional role.” Kimbrough, 128 S. Ct. at 574” and because court 

disagrees with premise that collectors of child porn become pedophiles who molest children.  “A 

spectrum of criminal culpability is involved in this crime. Those who produce and distribute 

these images are at one end of the spectrum. They deserve the harshest punishment. At the other 

end of the spectrum are men . . . who view these disgusting images. Rather than physically 

harming a child, their criminal act is complete by entering a market with a few clicks of a mouse. 

. . . While these men bear responsibility for the horrors created by child pornography, any system 

of justice must attempt to emotionally remove itself from natural instincts of revenge and 

retribution. These pathetic men make easy targets. There is nothing redeeming or even  

understandable about this crime.  But judges must objectively consider whether the sentences 

imposed further the goals of punishment. To do so, we must differentiate between those who 

create child pornography and those who consume it.” );  U.S. v. McElheney  630 F.Supp.2d 886 

(E.D.Tenn.,2009) (in poss. of porn case, where guidelines 13-168 months, court imposes 78 

months in part because “as many other courts have noted, the child pornography Guidelines are 

not the product of the Sentencing Commission's professional staff and empirical evidence. 

United States v. Stern, 590 F.Supp.2d 945, 960 (N.D.Ohio 2008) (collecting cases)”);   U.S. v. 

Beiermann, 599 F.Supp.2d 1087 (N.D. Iowa 2009) (in child porn case where guidelines 210-262 

months, court imposes sentence of 90 months rejecting porn guidelines altogether:  “Indeed, in 

light of Spears, I find that I may go one step further than simply concluding that the child 

pornography guideline, U.S.S.G. § 2G2.2, is entitled to considerably less deference than other 

guidelines, in individual cases, because it is the result of congressional mandates, rather than the 

Commission’s exercise of its institutional expertise and empirical analysis. I find that U.S.S.G. 

§ 2G2.2 should be rejected on categorical, policy grounds, even in a “mine-run” case, and 

not simply based on an individualized determination that it yields an excessive sentence in 

a particular case.”);  U.S. v. Hanson  561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of 

child porn. case where guidelines 210-262 months, court imposes sentence of 72 months in part 

because “the guideline for this offense, which contains numerous and significant enhancements 

for factors that are present in many if not most cases, diverges significantly from the Sentencing 

Commission’s typical, empirical approach, and produced a sentence greater than necessary to 

provide just punishment in this case”   “Between 1994 and 2007 the mean sentence in  child 

pornography cases increased from 36 months to 110 months...this increase was not the result of 

the empirical approach often used by the Commission, designed to be an expert body on 

sentencing.  Rather, it was the result of arbitrary increases by Congress slipped into other bills, 

often with little or no debate.”);  U.S. v. Phinney,   599 F.Supp.2d 1037 (E.D.Wis.,2009) 
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(variance from Sentencing Guidelines' recommended sentence of 37-46 months' imprisonment, 

to six months with 10-year term of supervised release, was warranted in prosecution for 

possession of child pornography; six-month term was consistent with Sentencing Commission's 

original approach to offense, defendant had not produced or distributed/shared images nor shown 

them to any child nor profited, was unlikely to reoffend given his age of 57 at time of offense as 

well as progress in treatment and lack of criminal record, and had medical needs that were best 

met in community- noting that the Supreme Court “recently made clear that district judges need 

not defer to the guidelines or to any congressional policies reflected therein”); United States v. 

Riley, 655 F. Supp. 2d 1298 (S.D. Fla. 2009); U.S. v. Baird,  2008 WL 151258 (D. Neb. Jan. 

11, 2008) (unpub.) (granting substantially below guideline sentence in child-porn case in 

part because “the Guidelines for child exploitation offenses, like the drug-trafficking 

Guidelines, were not developed under the empirical approach, but were promulgated, for the 

most part, in response to statutory directives.);  U.S. v. Jaber, 362 F.Supp.2d 365 (D. Mass. 

2005) (“the Commission simply took the average national sentences for a given offense, and then 

increased them, without explanation, much less scientific studies”); U.S. v. Grober  595 

F.Supp.2d 382 (D.N.J.) (D.N.J.2008) (Variance from Sentencing Guidelines range of 235 to 293 

months, down to statutory minimum of 60 months, was warranted for first-offense conviction for 

receipt/distribution and possession of child pornography in part because sentencing guideline 

governing possession and trafficking of child pornography was deserving of decreased level of 

deference; Sentencing Commission's reasoning behind Guideline was unknown, calculations 

using Guideline routinely produced sentences approximating or exceeding statutory 20-year 

maximum for offenders accused of downloading child pornography from Internet, and judges' 

comparison of severity of Guideline measured against statutory sentencing factors resulted in 

frequent variances in typical cases).   

 

4BB.  The pornography guidelines for receipt and possession too high says Sentencing 

Commission in 2013 Report. 

 

U.S. v. D.M.,   942 F.Supp.2d 327  (E.D.N.Y. 2013)  (Weinstein, J.) (where 22 year old 

convicted of poss. of child porn. And guidelines 78-97 months, sentence of probation imposed in 

part because 2013 report of the Sentencing Commission says guidelines too high); See  (Chapter 

12) ( found at 

http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Se

x_Offense_Topics/201212_Federal_Child_Pornography_Offenses/index.cfm) (indicating that 

the enhancements for use of a computer, prepubescent images, and more than 600 images occur 

in 96% of all cases. The enhancement for sadistic and masochistic conduct occurs in roughly 

76% of the cases).  Thus, the Commission finds, there is little to distinguish offenders from one 

another (which is what the specific offense characteristics are supposed to do for every crime). 

 Thus, the report indicates that the average possessor or person charged with receipt are 

sentenced too severely.  The report also indicates that the crime of receipt should be treated more 

like possession than like distribution.  The Commission recommends doing away with the 

mandatory minimum for receipt or at least lowering it.);  

 

 

http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Sex_Offense_Topics/201212_Federal_Child_Pornography_Offenses/index.cfm
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Sex_Offense_Topics/201212_Federal_Child_Pornography_Offenses/index.cfm
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4C.  The drug guideline lacks an empirical basis 

Gall, 552 U.S. 38 (2007) n. 2 (noting that not all Guidelines are tied to empirical evidence, most 

notably, those for drug offenses);  U.S. v. Hayes 948 F.Supp.2d 1009 (W.D. Iowa 2013) 

(Bennett, J.)  (in meth case court downward variance from 15 years to six years because court 

has  a “fundamental policy disagreement” with the methamphetamine guidelines. They were 

more influenced by politics than by science and have led to meth dealers receiving much harsher 

sentences than dealers of marijuana, cocaine or heroin for handling a much lower quantity of 

drug.  “The methamphetamine guidelines are fundamentally flawed because they fail to consider 

additional factors beyond quantity,” “The system is too severe in the indiscriminate way it treats 

offenders.) 

  U.S. v. Diaz,  2013 WL 322243 (E.D.N.Y.) (unpub.)  (January 28, 2013) (Gleeson, J)  (in drug 

case just explains his decision not to follow the guidelines:  “Though I will not ignore Diaz’s 

Guidelines range, I will place almost no weight on it because of my fundamental policy 

disagreement with the offense guideline that produces it… my belief  [is that] that the offense 

guideline for heroin, cocaine, and crack offenses (“drug trafficking offenses”) is deeply and 

structurally flawed. As a result, it produces ranges that are excessively severe across a broad 

range of cases, including this one.  The flaw is simply stated: the Guidelines ranges for drug 

trafficking offenses are not based on empirical data, Commission expertise, or the actual 

culpability of defendants. If they were, they would be much less severe, and judges would 

respect them more. Instead, they are driven by drug type and quantity, which are poor proxies 

for culpability.  The genesis of the structural flaw is easily traced. It is rooted directly in the 

fateful choice by the original Commission to link the Guidelines ranges for all drug trafficking 

defendants to the onerous mandatory minimum penalties in the Anti-Drug Abuse Act of 1986 

(“ADAA”) that were expressly intended for only a few…. Incarceration is often necessary, but 

the unnecessarily punitive extra months and years the drug trafficking offense guideline advises 

us to dish out matter: children grow up; loved ones drift away; employment opportunities fade; 

parents die.  Until the Commission does the job right, which should take considerable time, 

it should lower the ranges in drug trafficking cases by a third for the reasons set forth 

above. In the meantime, the current ranges will be given very little weight by this Court.”);    

U.S. v. Thomas 595 F.Supp.2d 949 (E.D Wisc. 2009) (Adelman, J.) (where defendant pled guilty 

to attempted distribution of small amount of cocaine and where guidelines 27-33 months, court 

imposes sentence of 5 months jail and five months home detention, in part because in 

formulating this guideline ‘the Sentencing Commission departed from the empirical 

approach…and chose instead to key the Guidelines to the statutory  mandatory minimum 

sentences that Congress established for such crimes. Gall, 552 U.S. 38 (2007) n.2. The 

Commission did not at the time of adoption explain how this scheme furthered the purposes of 

sentencing …and sentences in drug case have since increased far above pre-guideline 

practice….such guidelines which do not take account of empirical data and national experience 

…are generally entitled to less respect.); Thomas, 595 F.Supp.2d at 952 n.1 (“Commentators 

have long criticized the guidelines’ heavy reliance on drug weight rather than the defendant’s 

role in the offense.”) (citing articles).    See Kimbrough, 128 S.Ct. at 575).   
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4D.  The firearms guidelines shaped more by congressional directive than empiricism 

 

 U.S. v. Bennett, 2008 WL 2276940  (D.Neb. 2008) (unpub) (where defendant convicted 

of felon in possession and guidelines 30-37 months, court imposes sentence of time served----in 

part because guideline range too severe because “for policy reasons, and because statutory 

mandatory minima dictated many terms of the Guidelines, the Commission departed from past 

practices in setting offense levels for such crimes as fraud, drug trafficking, and child crimes and 

sexual offenses. Fifteen-Year Assessment at 15, 72-73… Consequently, the Guideline ranges of 

imprisonment for those crimes are a less reliable appraisal of a fair sentence. …In cases 

involving application of Guidelines that do not exemplify the Commission's exercise of its 

characteristic institutional role---basing its determinations on “ ‘empirical data and national 

experience, guided by a professional staff with appropriate expertise,’ “-it is not an abuse of 

discretion for a district court to conclude when sentencing a particular defendant that application 

of the guideline will yield a sentence “greater than necessary” to achieve the purposes set out in 

§ 3553(a). The guidelines that establish the base offense levels for weapons crimes were also 

promulgated in large part pursuant to Congressional directive.’  
 

4E.  Guideline enhancements make no sense or are unjust 
 

U.S. v. Hanson  561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of child porn. case where 

guidelines 210-262 months, court imposes sentence of 72 months in part because “the 

enhancements for use of computer and images containing children under age twelve are typical 

of this crime.  Furthermore, given the unfortunate ease of access to this type of material in the 

computer age, compiling a collection with hundreds of images is all too easy, yet carries a 5 level 

enhancement, which in this case nearly doubled range.”  Further, the guideline “carries a 5 level 

enhancement for trading images for a ‘thing of value,”  yet “this case in no way involved 

commercial activity or profit...yet the guide imposed on defendant the same degree of 

enhancement as may be imposed on a commercial peddler.”  Finally, the 4-level enhancement 

for images that portray sadistic conduct “applies whether or not the person specifically intended 

to possess such material...which seems an odd way of measuring culpability...to the extent that 

harsh punishment is necessary...to reduce the demand for material that results in harm to 

children, a defendant  who does not seek out the worst of that material should not receive the 

same sentence as someone who does.” (judge cites Troy Sabenow, Deconstructing the Myth of 

Careful Study:  A Primer on the Flawed Progression of the Child Pornography Guidelines). 

 

4F.  Drug guideline relies too heavily on quantity rather than the defendant’s role in the 

offense.  

 

U.S. v. Thomas  595 F.Supp.2d 949 (E.D Wisc. 2009) at note 1 (Adelman, J.)  (where defendant 

pled guilty to attempted distribution of small amount of cocaine and where guidelines 27-33 

months, court imposes sentence of 5 months jail and five months home detention, in part because 

drug guidelines not empirically based.  Court notes that “commentators have long criticized that 

the guidelines’ heavy reliance on drug weight rather than the defendant’s role in the offense 

[citing many articles]”).  
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4G.  The guidelines is irrational because it punishes the attempt more severely than the 

completion. 

 

U.S. v. Begin   696 F.3d 405  (3d Cir. 2012) (district court should have considered defendant’s 

disparity argument for a downward variance because his sentence for his attempt to induce 

statutory rape under 18 U.S.C. § 2422(b) exceeded the fifteen-year statutory maximum penalty 

for actually committing statutory rape); United States v. Ausburn,  502 F.3d 313   (3d Cir. 2007 ) 

(sentence vacated) 

 

5. The advisory guideline, when calculated by a preponderance standard, is too high when 

compared to guideline calculated by standard of beyond a reasonable doubt. 

 

 U.S.  v. Gray, 362 F.Supp.2d 714  (S.D.W.Va. 2005) (in drug case suggesting that if 

guideline calculated by preponderance standard was greater than that calculated by beyond a 

reasonable doubt standard, court’s confidence in correctness advisory guideline undermined and 

sentence should lowered accordingly); cf. U.S. v. Malouf, 377 F.Supp.2d 315 (D. Mass. 2005)  

(After Apprendi and Booker, Sixth Amendment requires drug quantity to be proved beyond 

reasonable doubt; alternatively required by due process clause of the Fifth Amendment—same is 

true when mandatory minimum is alleged—here evidence was insufficient to establish, beyond 

reasonable doubt, that participant in cocaine distribution conspiracy was responsible for 500 

grams needed to subject him to mandatory minimum sentence.), reversed,  466 F.3d 21 (1st Cir. 

2006); U.S. v. Leroy, 373 F.Supp.2d 887 (E.D. Wisc.  2005) at n. 2  (sentence of 70 months, 

rather than United States Sentencing Guideline of 100 to 125 months, was sufficient, but not 

greater than necessary, to serve purposes of sentencing.   “Despite the applicability of a 

preponderance standard to guideline determinations, judges should still require a high degree of 

confidence in any finding that increases the sentence. As Judge Goodwin noted in United States 

v. Gray, 362 F. Supp. 2d 714, 723 (S.D. W. Va. 2005), in determining what weight to give the 

advisory guidelines, it may be helpful for the court to consider whether any guideline 

enhancements are supported by evidence beyond a reasonable doubt. This is not a back-door 

means of adopting the position of the remedial dissenters in Booker. Rather, it allows the court to 

give effect to both the merits and remedial majority opinions: federal sentencing is still judge-

based, but courts should not impose sentences based on the sort of flimsy evidence that often 

passed under the old regime.”) 

. 

6. Even if  mitigating factor does not qualify for downward departure, or the defense is 

prohibited from seeking departure, court may still use factor to sentence below range. 

 

Rita v. U.S. 551 U.S. 338 (2007) (even when a traditional departure is not justified, a non-

guideline sentence can be appropriate "because the Guidelines sentence itself fails properly to 

reflect §3553(a) considerations, or perhaps because the case warrants a different sentence 

regardless." Rita at  127 S.Ct. at 2565;  U.S.  v. Spigner  416 F.3d 708, 712 (8
th

 Cir. 2005) 

(where defendant convicted of sales of more than 50 grams of crack, base level 34, and where 

defense agreed not to ask for downward departures on basis of health, 5H1.4, case remanded 

because district court can still impose a sentence lower than the suggested because after  Booker 
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the  new advisory sentencing scheme permits broader considerations of sentencing implications. 

Moreover, section 3553(a) requires that a district court consider the need to provide medical care 

in the most effective manner when sentencing a defendant); U.S. v. Menyweather  447 F.3d 625, 

634 (9th Cir. 2006) (in embezzlement of $500,000, downward departure of 8 levels not abuse 

because “In the ‘broader appraisal,’ available to district courts after Booker, courts can now ··· 

have the discretion to weigh a multitude of mitigating and aggravating factors that existed at the 

time of mandatory Guidelines sentencing, but were deemed ‘not ordinarily relevant’”) 

 

7. Criminal Conduct Atypical And Outside The Heartland Of The Guideline. 

 

USSG ch. 1. Pt A comment 4(b)(departure proper where conduct "atypical" and "significantly 

differs from the norm" of conduct covered by the guideline);   U.S. v .Rita, 551 U.S. 338  (a 

traditional departure is justified, if the offense or offender is "atypical" and thus not within the 

"mine-run of similar" cases.  Slip op. at 4, 20;   Koon, 518 U.S. at 100 ("the severity of the 

misconduct, its timing, and the disruption it causes" are factors which influence a district court's 

determination of whether the misconduct in a particular instance makes the case atypical);  U.S 

v. Lehmann,  513 F.3d 805 (8
th

 Cir. 2008) (where defendant convicted of felon in possession and 

where guidelines 37-46 months, district court’s granting of downward departure or variance to 

probation with 6 months in half-way house proper after Gall, because case atypical and outside 

the heartland of such cases and where devastating effect mother’s imprisonment would have on 

defendant’s 8-year old son who was already suffering from trauma of accidental death of his 

sister who found and discharged the firearm); U.S. v. Paul 2007 WL 2384234 (9
th

 Cir. Aug. 17, 

2007) (unpub.) (within guideline sentence of 16 months (high end) for taking government money 

unreasonably high because facts showed case “outside the heartland”  where Paul was “a first-

time offender with absolutely no criminal record whatsoever; she promptly returned all of the 

funds to the school district; she displayed remorse in two statements given to the Department of 

Labor prior to the filing of criminal charges; and the misappropriated funds represented 

compensation for work that she had performed for the district.”);   U.S. v Polito, (5
th

 Cir. Jan. 31, 

2007) 2007 WL 313463  (unpub.) (where defendant convicted of possession of child 

pornography and guidelines 27-33 months, district court’s sentence of probation with one year 

house arrest reasonable in part because defendant’s conduct in the four years since the crime—

receiving mental health treatment, maintaining employment,  law abiding life—“made him 

atypical of many convicted of possessing child pornography);   U.S.  v. Parish, 308 F.3d 1025 

(9
th

 Cir. 2002) (eight level departure granted in child porn case because defendant’s possession 

of photographs, which were automatically downloaded when he viewed the documents, was 

outside the heartland of  much more serious crimes that typical pornographers engage in, 

according to psychiatrist) [distinguish U.S. v. Thompson, 315 F.3d 1071 (9th Cir. 2002) (no 

departure because not outside heartland where D not only  deliberately possessed but also 

distributed porn)];  U.S.  v. Sicken, 223 F.3d 1169 (10th Cir. 2000) (where anti-nuclear 

protestors, convicted of sabotage, destroyed property at missile sight but posed no real danger to 

national security, four level departure proper because district court could consider that guideline 

failed to adequately consider range of seriousness of sabotage offenses and this case outside the 

heartland); U.S.  v. Sanchez-Rodriguez, 161 F.3d 556, 561 (9th Cir. 1998) (en banc) (affirming 

downward departure in sentencing for illegal reentry following aggravated felony based on 
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minimal amount of drugs involved in underlying felony); U.S. v. Stockheimer, 157 F.3d 1082, 

1091 (7th Cir.1998) (noting permissibility of downward departure where intended loss related to 

fraud conviction overstated seriousness of offense in comparison to realistic possibility of actual 

loss). 

 

District Court:  U.S. v. Hein 463 F.Supp.2d 940 (E.D. Wisc. Nov. 22, 2006) (where 

defendant convicted of being felon in possession of ammunition, the guideline term of 12-18 is 

“greater than necessary to satisfy the purposes of sentencing” in part because “this was an 

extremely mitigated case compared to the typical offense under U.S.S.G. § 2K2.1(a)(6) [in that]. 

The offense involved ammunition, not firearms, and hunting  ammunition at that [and] the 

Sentencing Commission has recognized that possession of guns or ammunition for lawful 

sporting purposes does not pose the same degree of risk as other forms of possession by felons, 

supporting a lower sentence”);  U.S. v. Rosenthal, 266 F.Supp.2d 1068 (N.D. Cal. 2003) (Breyer, 

J.) (in marijuana case, downward departure to one day in jail from 30-month range granted 

because defendant reasonably believed he was authorized by city of Oakland to grow marijuana 

for medicinal purposes taking this outside the heartland of drug cases); U.S. v. Allen, 250 

F.Supp.2d 317 (SDNY 2002)(Where D convicted of drugs and guns, D entitled to 8 level 

departure under 5K2.0 from 80 to 30 months because his mental immaturity-even though 21 

behaves like 14 year old and psychological problems and mild retardation take case out of 

heartland of drug and gun cases); U.S.  v. Singh, 224 F.Supp.2d 962 (E.D.Pa. 2002) (where 

defendant illegally reentered in order to visit his dying mother and only intended to stay in 

country one week –as evidenced by airline ticket—departure from 37 months to 21 months 

proper); U.S.  v. Koczuk, 166 F.Supp. 2d 757 (ED.N.Y. 2001) (where D acquitted of five counts 

of illegally importing caviar but convicted of single count with market value less than $100,000, 

but where co-D convicted of six counts of importing $11million dollars worth,  D’s role in 

conspiracy “bore little correlation to 11 million dollars because D “was not actively involved in  

co-D business but was “merely a low level employee – chauffeur and interpreter – who “took 

orders from co-D” so 4-level minimal role reduction simply not adequate);  U.S.  v. Nachamie, 

121 F.Supp.2d 285, 297(S.D.N.Y. 2000) (the circuit has recognized that a district court can 

consider a defendant's initial lack of intent in granting a downward departure under §5K2.0.  

That defendants did not join Nachamie's scheme with criminal intent – and then operated for an 

additional period of time with "diminished" intent – makes this an "atypical" case that 

"significantly differs from the norm" and therefore falls outside the heartland of the fraud 

guidelines.); see Lesser Harms below, ¶27.   

 

7A. Defendant did not fit the profile of a pedophile. 

 

U.S. v. Autery   555 F.3d 864 (9th Cir. 2009)  (where defendant convicted of poss. of porn. and 

where guidelines 41-51 months, court’s sua sponte variance to probation not unreasonable in 

part because of district court’s finding that defendant “did not fit the profile of a pedophile.”  
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8. Probation office recommends below-guideline sentence 

 

U.S. v. Willis 479 F.Supp.2d 927 (E.D.Wis. 2007) (in drug case where guideline range was 120 

months but statutory max. was 60 months, sentence of one year and one day sufficient in part 

because sentence “consistent with the recommendation made by the experienced probation 

officer assigned to the case, whose views of the offense and the offender I took into account”); 

U.S. v. Hein 463 F.Supp.2d 940 (E.D. Wisc. Nov. 22, 2006) (where defendant convicted of 

being felon in possession of ammunition, the guideline term of 12-18 is “greater than necessary 

to satisfy the purposes of sentencing” in part because the probation office recommended 

probation because judge “I took into account the recommendation of the probation office that 

[the court] I place defendant on probation for two years, with no form of confinement. In [the 

court’s  experience in post-Booker cases, such recommendations are quite rare”). 

 

9.  Lack of knowledge or criminal intent or mens rea in regulatory crime. 

 

U.S. v. Bariek  2005 WL 2334682, (E.D.Va.,2005) )(unpub.) (where defendant convicted of 

operating unlicensed money trading business—sending money abroad to Afghanistan, in 

violation of 18 U.S.C. Section 1960, guidelines range of 37-46 greater than necessary and 18 

month sentence imposed in part because defendant lacked knowledge of the regulation, an 

element Congress expressly omitted from the statute).  

 

10. The Amount Of Drugs Distributed Overstated The Defendant’s Culpability Because 

The Drugs Were Distributed Over A Lengthy Period Of Time. 
 

U.S.  v. Genao, 831 F.Supp. 246 (S.D.N.Y. 1993) (because the guidelines do not consider 

the relationship between the length of the distribution period and the quantity distributed, court 

may depart downward where total quantity was distributed over substantial period of time), aff’d 

in part, U.S.  v. Lara, 47 F.3d 60, 66 (2d Cir. 1995) (same at least for offense levels over 36). 

[Tip: renewed vitality in light of Booker] 

 

11.  Downward Adjustment For Role In The Offense Is Inadequate To Show Defendant’s 

Peripheral Involvement. 

 

Caveat:  For crimes committed after October 27, 2003, the Guidelines  prohibit 

departures based on aggravating or mitigating roles, which "may be taken into account only 

under" USSG 3B1.1 and 3B1.2.  See new USSG 5K2 (d) (3); 5H1.7. [Tip: but highly 

questionable caveat now in light of Booker] For crimes committed before October 27, 2003, 

see  U.S.  v. Restrepo, 936 F.2d 661, 667 (2d Cir. 1991) ((where amount of money seized in the 

drug conspiracy greatly overstated the defendant’s role, an additional 4 level downward 

departure proper beyond the 4 level downward adjustment for minimal role was warranted 

because the "offense level [was]extraordinarily magnified by a circumstance that bears little 

relation to the defendant's role in the offense"); U.S.  v. Stuart, 22 F.3d 76, 83-84 (3d Cir. 1994) 

(court may depart where offense level overstates culpability due to external circumstances, even 

where defendant's conduct renders him ineligible for §3B1.2 adjustment); U.S.  v. Alba, 933 
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F.2d 1117, 1121 (2d Cir. 1991) ("though limited participation in the offense is a factor taken into 

consideration by the Sentencing Commission, a departure is justified here because the defendant 

played only a small role in the sale, and indeed was unaware he was involved in a drug 

transaction until "shortly before the incident.").  

 

U.S. v. Jaber, 362 F.Supp.2d 365  (D. Mass. 2005) (In conspiracy to distribute meth downward 

departure from 57 months to probation in part because  “The two level minor role adjustment 

does not begin to reflect his position in this enterprise -- an employee, on a salary, taking 

directions from Jaber. Moreover, if the drug quantity did not adequately reflect [the 

codefendant’s] culpability, it surely does not reflect Momoh’s.”); U.S.  v. Koczuk, 166 F.Supp. 

2d  757 (ED.N.Y. 2001) (where D acquitted of five counts but convicted of single count of 

importing caviar with market value less than $100,000, but where co-D convicted of six counts 

of importing $11million dollars worth, offense level “has been extraordinarily magnified by a 

circumstance that bears little relation to defendants’ role in the offense” – here D’s role in 

conspiracy “bore little correlation to 11 million dollars because D “was not actively involved in 

co-D business was “merely a low level employee – chauffeur and interpreter – who “took orders 

from co-D”4-level minimal role reduction simply not adequate); U.S.  v. Bruder, 103 F.Supp.2d 

155, 181 (E.D.N.Y. 2000) (where police officer assisted another in sexual assault of prisoner 

(Louima), two level departure granted in addition to two level adjustment for minor role because 

adjustment inadequate to show peripheral role). 

 

11A. Role in offense was less than that of codefendant 

 

U.S. v. Smart, 518 F.3d 800 (10
th

 Cir.  2008) (where defendant convicted after trial of inducing a minor to engage in sexually explicit conduct for the purpose of producing videotapes in violation of 18 U.S.C. 2251(a), and guidelines 168 to 210 months, sentence to 120 months affirmed because D less culpable than codefendant 

who received 120 months  even though co-d pled guilty) 

 

12. Role in the conspiracy warrants lesser sentence to distinguish defendant from higher-

ups who had to exist and who deserve more time. 

 

U.S. v. Jimenez-Gutierrez,  491 F.3d 923 (8th Cir. 2007)  (where defendant pled guilty to 

conspiracy to distribute more than fifty grams of meth., and where guidelines 188-220 months, 

court’s sentence of 96 months proper in part because court could determine that guideline 

sentence too harsh because did not account for fact that  higher-ups in the conspiracy who had to 

exist  (suppliers, etc.) deserved much more time.  

 

13. Defendant Had No Knowledge Of, Or Control Over, Amount Or Purity of Drugs He 

Delivered. 
 

U.S. v. Mikaelian, 168 F.3d 380 (9
th

 Cir. 1999), amended,180 F.3d 1091 (low purity of 

heroin cannot be categorically excluded as ground for departure); U.S.  v. Mendoza, 121 F.3d 

510 (9th Cir. 1997) (the district court has discretion to depart where the defendant had no 

knowledge of or control over the amount or purity of the drugs, if the court determines that the 

facts are outside the heartland of such cases – because that ground is not one categorically 

proscribed ); U.S.  v. Chalarca, 95 F.3d 239, 245 (2d Cir.1996) (upholding a downward departure 
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when the district court found the defendant had no knowledge of any particular quantity of 

cocaine and no particular quantity was foreseeable to him in connection with the conspiracy of 

which he was a member); U.S. v. Jaber,  362 F.Supp.2d 365  (D. Mass. 2005) (departure from 57 

months to probation proper in meth conspiracy in part because defendant “was [merely] a 

functionary. Although his responsibilities were growing, he still did not take a profit; he was on 

salary. He had even less control over the direction of the enterprise than [the codefendant] He 

took orders from [the codefendant] The amount of pseudo ephedrine that passed through his 

hands reflects someone else's decisions, not his own.”). 

 

14. Defendant Is Just An Addict Who Delivered Small Quantities. 
 

U.S.  v. Williams, 78 F.Supp.2d 189 (S.D.N.Y. 1999) (relatively minor nature of 

defendant's prior and current drug convictions warranted departure from the career offender 

guidelines; in each prior defendant was a street seller, the lowest level on the distribution chain 

and the most easily replaced by those who operate the distribution network), disapproved U.S.  

v. Mishoe, 241 F.3d 214 (2d Cir. 2001) (reversing district court’s grant of departure, which 

should not automatically be given to street level dealers; however, that prior sentences were 

lenient may provide basis for downward departure from criminal history category in particular 

case); U.S.  v. Webb, 966 F.Supp. 16 (D.D.C. 1997) (departure from 70 to 40 months granted 

where D only an addict who could have been arrested after he sold agent small quantities on two 

earlier occasions, but who instead was arrested after third delivery of over 50 grams.  Courts 

need to distinguish major dealers from addicts), reversed, 134 F.3d 403 (D.C. Cir. 1998).  

(Rationale and results of the reversals must be reconsidered in light of Booker) 

 

15. The Drugs Were Of Very Low Purity. 

 

U.S.  v. Mikaelian, 168 F.3d 380, 390 (9th Cir. 1999) (“We agree that the low purity of 

heroin involved in a crime cannot be categorically excluded as a basis for a downward 

departure”; however D presented no evidence that heroin of four percent purity is unusually 

impure; nor did he even indicate that the expert witness he requested would so testify); U.S.  v. 

Berroa-Medrano,  303 F.3d 277 (3
rd

 Cir. 2002) (district judge mitigated harsh sentence by 

granting substantial downward departure for “low drug purity” in a sentence reduction of over 5 

years).   

 

15A. Drug guidelines unfairly overemphasize quantity and omit other relevant factors. 

 

U.S. v Dossie,  851 F.Supp.2d 478, (E.D.N.Y. 2012) ( “the drug-offense Guidelines ranges are 

excessively severe. In formulating those ranges, the Commission decided to jettison its pre-

Guidelines data and instead chose to make the sentencing range in every single drug case 

proportional to the onerous mandatory sentences meant only for leaders and managers.”);  U.S. v 

.Cabrera 567 F.Supp.2d 271 (D. Mass. 2008) (where D convicted of poss. of drugs with intent to 

distribute and guidelines 70-78,months, court imposed sentence of 24 months in part because the 

guidelines “focus largely on the quantity of drugs the defendant had, minimizing the significance 

of other relevant -- and important -- questions, like the defendant's real role in the offense or his 
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background [which here showed minimal involvement as one time errand boy and no prior 

criminal history] 

 

15 B. Drug guidelines unfairly promote false uniformity in sentencing. 

 

U.S. v .Cabrera 567 F.Supp.2d 271 (D. Mass.  2008) (where D convicted of poss. of drugs with 

intent to distribute and guidelines 70-78 months, court imposed sentence of 24 months in part 

because if court followed guidelines court would sentence solely on the basis of the drugs 

government agents brought with them, the result would be a classic case of false uniformity. 

False uniformity occurs when we treat equally individuals who are not remotely equal because 

we permit a single consideration, like drug quantity, to mask other important factors. Drug 

quantity under the Guidelines treats as similar the drug dealers who stood to gain a substantial 

profit, here the purchasers who escaped, and the deliveryman, Cabrera, who received little more 

than piecework wages.” U.S. v. Garrison,  560 F.Supp.2d 83 (D. Mass. 2008) (citing to Sandra 

Guerra Thompson, The Booker Project: The Future of Federal Sentencing, 43 Hous. L. Rev. 269, 

275 n.25 (2006); Michael M. O'Hear, The Myth of Uniformity, 17 Fed. Sent'g Rep. 249 (2005)). 

 

15 C. Drug guidelines have no empirical basis; and mistakenly use quantity instead of role 

 

U.S. v Dossie,  851 F.Supp.2d 478  (E.D.N.Y. 2012)  (“right from the start Congress made a 

mistake… The severe sentences it mandated to punish specified roles in drug-trafficking 

offenses were triggered not by role but by drug type and quantity instead. If it wanted the statute 

to serve its explicitly stated purpose, Congress should have said that an offense gets the 5-to-40  

sentence enhancement when the defendant is proved to be a manager of a drug business. Instead, 

the 5-to-40 sentence enhancement is triggered by offenses involving 28 grams of crack, 100 

grams of heroin, or 500 grams of cocaine…. Drug quantity is a poor proxy for culpability 

generally and for a defendant’s role in a drug business in particular.”); .U.S. v Cabrera  567 

F.Supp.2d 271 (D. Mass. 2008) (where D convicted of poss. of drugs with intent to distribute and 

guidelines 70-78,months, court imposed sentence of 24 months and observes that “the 

Sentencing Commission has never explained how drug quantity is meant to measure offense 

seriousness, and significantly, how it correlates with the purposes of sentencing under 18 U.S.C. 

§ 3553(a). The only explanation, which one has to infer from the Guidelines, is that drug 

quantity is somehow a proxy for culpability. The problem is that sometimes it is an adequate 

proxy, and sometimes it is not. See U.S. v. Haynes, 557 F.Supp.2d 200 (D. Mass.  2008) 

(quantity measures what the police happened to have seen at the time of their surveillance, a 

snapshot which is not necessarily an accurate account of defendant's real culpability); Id. at n. 5 

(“See Albert W. Alschuler, The Failure of the Sentencing Guidelines: A Plea for Less 

Aggregation, 58 U. Chi. L. Rev. 901, 921 (1991) (arguing that basing drug sentences on the 

weight of the drugs possessed "would make little sense" for many offenders, including a drug 

courier who does not know the amount, value, or type of drug he or she has been hired to carry); 

Peter Reuter & Jonathan P. Caulkins, Redefining the Goals of National Drug Policy: 

Recommendations from a Working Group, 85 Am. J. Pub. Health 1059, 1062 (1995) (reporting 

recommendations of RAND Corporation working group which concluded that "[f]ederal 

sentences for drug offenders are often too severe: they offend justice, serve poorly as drug 
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control measures, and are very expensive to carry out . . . The U.S. Sentencing Commission 

should review its Guidelines to allow more attention to the gravity of the offense and not simply 

the quantity of the drug.") cited in Paul J. Hofer, Federal Sentencing for Violent and Drug 

Trafficking Crimes Involving Firearms: Recent Changes and Prospects for Improvement, 37 Am. 

Crim. L. Rev. 41, 72 n.106 (2000). “But apart from the recent adjustment in the crack cocaine 

guidelines, see Amendment 706 in Appendix C to the Guidelines Manual, U.S.S.G. Suppl. § 

2D1.1 (May 1, 2008), the Commission has never reexamined the drug quantity tables along the 

lines that the scholarly literature, the empirical data, or the 1996 Task Force and others,  

recommended.”) 

 

15D.  Drug guideline too long and should be reduced by two levels says Sentencing 

Commission. 

 

 See March 26, 2014 Speech of Chief Judge Patti B. Saris Chair, United States Sentencing 

Commission Speech at Georgetown University Law Center “A Generational Shift For Drug 

Sentences” at pages 4, 8 ( “This real life experience in the states, together with new academic 

research,  has begun to indicate that drug sentences may now be longer than needed to advance 

the purposes for which we have prison sentences, including public safety, justice, and 

deterrence…. With a generation gone by since the current federal sentencing structure was put 

into place, and  much experience and data now to guide us, we are overdue as a society and as  

a federal criminal  justice community to reconsider our approach to federal drug sentencing.”) 

found at 

http://www.ussc.gov/Education_and_Training/Online_Learning_Center/Supporting_Materials/S

aris-Georgetown-Law-Center-Speech-20140326.pdf 

 

 On January 9, 2014, the U.S. Sentencing Commission voted to seek comment on a 

proposed amendment to lower by two levels the base offense levels in the Drug  

Quantity Table across drug types in guideline §2D1.1, which governs drug trafficking cases.  See 

Press Release found at 

http://www.ussc.gov/Legislative_and_Public_Affairs/Newsroom/Press_Releases/20140109_Pres

s_Release.pdf 

 

16.   The Disparity Between Crack and Powder Cocaine 100:1 Ratio. 

 

The government now supports elimination of crack-powder disparity.  In a written 

statement to the Senate Judiciary Committee on April 29, 2009,  Assistant Attorney General 

Lanny Breuer said that the Department of Justice is  in the process of “formulating a new federal 

cocaine sentencing policy; one that completely eliminates the sentencing disparity between 

crack and powder cocaine but also fully accounts for violence, chronic offenders, weapon 

possession and other aggravating factors associated – in individual cases – with both crack and 

powder cocaine trafficking.”  Further, the Department “recognize[s] that federal courts have 

the authority to sentence outside the guidelines in crack cases or even to create their own 

quantity ratio.” (emphasis added) (quoted at Berman, Sentencing Law and Policy Blog April 29, 

2009). 
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Spears v. U.S.   129 S. Ct. 840, 843 (2009) (when the Commission fails to fulfill its institutional 

role, a district court can vary from the guidelines “based on policy disagreement with them, and 

not simply based on an individualized determination that they yield an excessive sentence in a 

particular case” so, here, where defendant convicted of conspiracy to distribute at least 50 grams 

of crack and where guideline range 324-405 months, district court’s below guideline sentence to 

240 months proper because district court did not abuse its discretion in refusing to follow the 

100-to-1 ratio in the guidelines, and using instead a 20-1 ratio based on policy disagreement with 

the guideline-Eighth Circuit reversed-- the "only fact necessary to justify such a variance is the 

sentencing court's view that the 100-to-1 ratio creates an unwarranted disparity."); Kimbrough v. 

U.S. 552 U.S. 85 (2007)  (in case of consp. to distribute crack and use of gun, where guidelines 

were 19-22 years,  “it would not be an abuse of discretion for a district court to conclude...that 

the crack/powder disparity yields a sentence ‘greater than necessary” to achieve the goals of 

sentencing”; here, district court not unreasonable in giving below guideline sentence to 

mandatory minimum of 15 years  based in part on disparity between crack and powder cocaine 

guidelines); See U.S. Sentencing Commission Report to Congress, “Cocaine and Federal 

Sentencing Policy” (May, 2007) http://www.ussc.gov/r_congress/cocaine2007.pdf., (concluding, 

in essence, according to Prof. Berman,  “(1) The current quantity-based penalties overstate the 

relative harmfulness of crack cocaine compared to powder cocaine; (2) The current quantity-

based penalties sweep too broadly and apply most often to lower level offenders; (3) The current 

quantity-based penalties overstate the seriousness of most crack cocaine offenses and fail to 

provide adequate proportionality;  (4) The current severity of crack cocaine penalties mostly 

impacts minorities; (5) Based on these findings, the Commission maintains its consistently held 

position that the 100-to-1 drug quantity ratio significantly undermines the various congressional 

objectives set forth in the Sentencing Reform Act.”); U.S. v. Mitchell, 624 F.3d 1023 (9
th

 Cir. 

2010) (“even in cases where a defendant is being sentenced under the Guidelines as a career 

offender, the sentencing court may depart downward to account for the disparity between 

treatment of crack cocaine and powder cocaine in the Guidelines." The district court departed 43 

months for the distinction; the defendant wanted more, but failure to grant more not 

unreasonable);   U.S. v. Corner  598 F.3d 411 (7
th

 Cir. 2010) (en banc) (Sentencing court is 

entitled to disagree with career-offender guideline, just as court may disagree with crack/powder 

ratio, in sentencing for distribution of crack cocaine, since career-offender guideline does not 

equate with a statute);  U.S. v. Russell  564 F.3d 200 (3rd Cir. 2009) (In defendant's sentencing 

for possession with intent to distribute cocaine base, the district court's erroneous conclusion that 

it could not reject the sentencing guidelines' crack-powder cocaine differential on policy grounds 

was plain error affecting defendant's substantial rights);  U.S. v. Stratton 519 F.3d 1305 (11
th

 Cir. 

2008) (where client received 235 month sentence for distribution of crack, and where district 

court refused to consider crack-powder disparity, case remanded  in light of Kimbrough which 

authorizes district court to consider such disparity); U.S v. Casteneda, 511 F.3d 1246 (9th  Cir. 

2008) (in imposing sentence of about 30 years after defendant’s conviction for distribution of 

crack, district court erred in failing to determine whether “any unwarranted disparity created by 

the crack/ powder ratio” produced a sentence “ ‘greater than necessary’ to achieve § 3553(a)’s 

purposes” so sentence vacated and remanded to the district court “to reconsider the sentence in 

light of the Kimbrough decision and to determine whether the disparity between crack and 

powder cocaine produced a sentence “greater than necessary” under § 3553(a).”);  U.S. v. 

http://www.ussc.gov/r_congress/cocaine2007.pdf
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McGhee   512 F.3d 1050 (8
th

 Cir. 2008) (below guideline sentence in drug case affirmed because 

“district court did not abuse its discretion in concluding that the crack cocaine guidelines yielded 

a sentence “greater than necessary” to achieve the purposes of § 3553(a)”);  U.S. v. Pickett, 475 

F.3d 1347 (D.C. Cir.) (2007) (120-month sentence vacated and remanded because district court 

erred in failing to consider whether post Booker, the 100-to-1 crack-powder ratio is a mitigating 

factor in imposing sentence under 18 U.S.C.§ 3553(a));  U.S. v. Gunter 462 F.3d 237  (3
rd

 Cir. 

2006) (where D convicted of possession of crack and received 295 month guideline sentence, 

case remanded because district judge erred in saying that even after Booker he had no discretion 

to give below guideline sentence because of crack-powder disparity); U.S.  v. Williams, 435 F.3d 

1350  (11th Cir.  2006) (upholding below-guidelines sentence for crack offense as reasonable in 

light of § 3553(a) factors and explaining that district court gave "specific, valid reasons" for 

sentence rather than "bas[ing sentence] solely on its disagreement with the Guidelines" [i.e. not 

mere disagreement in the abstract with 100-1 crack to powder  ratio] ).  Several  district courts 

have held that they will always apply a 1:1 ratio on sentencing of crack offenders following 

Spears reasoning.   

 

U.S. v. Williams,  788 F.Supp.2d 847  (N.D. Iowa 2011)  (in sentencing defendant for 

distribution of crack cocaine, court refuses to follow 18: 1 ratio set by the Sentencing 

Commission in part because it is “just as irrational as the 100:1 ration.” Further, “Congress’s 

adoption of the 18:1 ratio was the result of political compromise and expediency, not the result 

of reasoned analysis of new empirical data or social science research.” In addition, “the 18:1 

ratio still will have a disproportionate impact on black offenders, which will continue to foster 

disrespect for and lack of confidence in the criminal justice system” ;and no evidence to support 

that ratio and pernicious racial impact ; court disagrees with the policy and uses 1:1 ratio 

instead);  U.S. v. Russell, 2009 WL 2485734 (unpub) (W.D. Pa. August 12, 2009) (upon remand 

court of appeals  adopting 1:2 ration for crack sentencing based on recent statement by A.G. 

Holder and his assistant); US v. Gully, 619 F.Supp.2d 633 (N.D. Iowa 2009) (adopting  a 1:1 

ratio for crack sentencing cases); US v. Lewis, 623 F.Supp.2d 42 (D.D.C. 2009) (“this Court 

disagrees, as a matter of policy, with both the amended 100-to-1 crack-to-powder ratio currently 

embodied in the Sentencing Guidelines and the 20-to-1 ratio the Sentencing Commission more 

recently endorsed for practical political reasons.  The Court instead concludes that the 

appropriate ratio is 1-to-1.  Thus, in the future, this Court will apply the 1-to-1 ratio in all crack 

cocaine cases and then will separately consider all aggravating factors applicable in any 

individual case, such as violence, injury, recidivism or possession or use of weapons.”); U.S. v. 

Owens,  (unpub) 2009 WL 2485842 (W.D. Pa. Aug. 12, 2009); United States v. Luck, 2009 WL 

2462192 (unpub.) (W.D.Va. Aug. 10, 2009); United States v. Medina, No. 08CR256-L, 2009 

WL 2948325 (S.D. Cal. Sept. 11, 2009); Henderson v. United States, No. 09-20, 2009 WL 

2969507 (E.D.La. Sept. 11, 2009). 

 

U.S. v. Fisher  2005 WL 2542916 (S.D.N.Y. Oct. 11, 2005)(unpub.) (below guideline sentence 

imposed in crack case because “I conclude that a 10:1 ratio is sufficient to punish crack cocaine 

dealers more harshly than those who deal in powder cocaine.” “The recommended Guidelines 

range for the drug count, 235 to 293 months in custody, substantially overstates the seriousness 

of the offense, especially when compared to the Guidelines range for an offense involving a 
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comparable quantity of powder cocaine. To impose a sentence based on this inflated range 

creates unwarranted sentencing disparity. It is incumbent on sentencing courts to reduce such 

disparity whenever possible.”);   U.S. v. Perry, 389 F.Supp.2d 278 (D.R.I.2005) (where guideline 

range in crack case is 188 to 235 months, court will sentence to 120 months because of disparity 

with powder cocaine guidelines.  “The growing sentiment in the district courts is clear: the 

advisory Guideline range for crack cocaine based on the 100:1 ratio cannot withstand the 

scrutiny imposed by sentencing courts when the § 3553 factors are applied...this Court believes a 

20:1 ratio (as suggested by the Commission in its 2002 report)makes the most sense.”);   U.S. v. 

Leroy , 373 F.Supp.2d 887 (E.D. Wisc.  2005) ( Sentence of 70 months, rather than United States 

Sentencing Guideline sentence of 100 to 125 months, was sufficient, but not greater than 

necessary, to serve purposes of sentencing, in context of defendant's conviction on charge of 

possession with intent to distribute unspecified amount of cocaine base, since 20 to one crack 

cocaine versus powder cocaine sentencing ratio was more reasonable that guideline's 100 to one 

ratio, record contained evidence about defendant's positive personal qualities, and defendant 

displayed insight into his conduct at sentencing); U.S. v. Beamon, 373 F.Supp.2d 878 (E.D.Wis. 

2005) (“In light of these well-supported findings by the Commission, a court acts well within its 

discretion under § 3553(a) in sentencing below the guideline range to account for the 

unreasonable inflation of sentences called for in crack cases.”) ;  Simon v. U.S. , 361 F.Supp.2d 

35 (E.D.N.Y. 2005) (The Sentencing Commission's most recent report finds that the Guidelines' 

recommended sentences for crack "exaggerate[ ] the relative harmfulness of crack cocaine."  

Sentence of 262 months was appropriate for conspiring to distribute more than 50 grams of 

cocaine base; recommended Guidelines sentencing range of 324 to 405 months substantially 

overstated the seriousness of the offense, particularly when compared with offenses involving 

comparable quantities of powder cocaine) ;  U.S. v. Smith  359 F.Supp.2d 771, 781 (E.D.Wis. 

2005 ) (in distribution of crack case, where guidelines were 121 months, below guideline 

sentence of 18 months imposed because of cooperation and because “adherence to the guidelines 

would result in a sentence greater than necessary and would also create unwarranted disparity 

between defendants convicted of possessing powder cocaine and defendants convicted of 

possessing crack cocaine”); U.S. v. Clary, 846 F. Supp. 768 (E.D. Mo. 1994) ( 100:1 crack 

powder ration is irrational and violative of right of black Americans to equal protection); 

reversed  U.S. v. Clary, 34 F.3d 709 (8
th

 Cir. 1994);  The many cases contra, e.g., US v. Pho, 

433 F.3d 53  (1st Cir. 2006) now overruled by implication by Kimbrough v. U.S. 128 S.Ct. 558 

(2007). 

 

17.  Government Controls the Offense Level By Determining Kind and Quantity  

 

 U.S. v. Williams,  372 F.Supp.2d 1335 (M.D. Fla. 2005), reversed U.S. v. Williams, 456 

F.3d 1353 (11
th

 Cir. 2006)  (district court opinion:  where D convicted of delivery of crack 

cocaine and guidelines called for 30 to life (because of  §851 enhancement and career offender), 

court imposes sentence of 204 months in part because “the government essentially controls the 

offense level, by reason of its undercover purchasing decisions” because could have bought 

powder, not crack, and also because “the layering of Chapter 4 enhancements results in a double-

compounding effect, increasing Williams’ minimum guideline sentence to 360 months in light of 

the same criminal conduct. This sort of arbitrary compounding results in a guideline sentence 

http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=18USCAS3553&FindType=L&AP=&mt=Oregon&fn=_top&sv=Split&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rs=WLW5.06
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much greater than that necessary to comply with the statutory purposes.” Court notes that 

government always opposes any sentence outside of guidelines as unreasonable. “Thus, while 

paying lip service to Booker and the statute, the government flouts the efficacy of the Supreme 

Court’s opinion.”  Court state that “government itself shows no respect for law when it 

consistently advocates a policy which ignores a specific pronouncement of our nations’ highest 

court. The crux of the government’s position appears to be an effort to completely usurp the 

Court’s sentencing function... the executive wants to be  prosecutor and judge....Rather than 

promoting respect for the law, a guideline sentence would have the opposite effect.”);  See 

Sentencing Entrapment.  

 

17A.  Marijuana guideline overstates seriousness of crime as evidenced by government’s 

not treating crime so seriously anymore. 

 

U.S. v. Dayi, 980 F.Supp.2d 682 (D. Md. 2013) (in conspiracy involving  more than 

1000 kilograms of marijuana, and where guidelines--------, months, 2-level downward 

variance reducing guideline sentence by 20-25%. Because the Justice Department”has decided 

it will not prosecute certain marijuana traffickers, including large-scale commercial 

distributors who, in compliance with state laws and regulations, establish retail outlets that 

cater to recreational marijuana users in Colorado and Washington,” court finds that “in 2013, 

strict Guidelines sentences [in marijuana cases] would overstate the seriousness of the 

underlying offenses and therefore fail “to reflect the seriousness of the offense, to promote 

respect for the law, and to provide just punishment for the offense.” § 3553(a)(2)(A)”. They 

also “fail to address the “need to avoid unwarranted sentence disparities among defendant s 

with similar records who have been found guilty of similar conduct.” § 3553(a)(6).”  The court 

stated that ” The seriousness of violations of federal marijuana laws has been undercut by 

(1) recent state enactments decriminalizing, legalizing, and regulating not only the possession 

of marijuana but also its cultivation, distribution, and sale, and (2) the federal government’s 

expanding policy of non-enforcement… The result is an undeniable signal that violating 

federal marijuana laws is not as serious an offense as it once was.”); U.S. v. Segal   (D. Md.  

Oct. 28, 2013) (In large marijuana distribution case, Judge James Bredar varies from 11 years 

to 5 years  saying that such offenses are "not regarded with the same seriousness" as they were 

just a few decades ago.  Judge said the federal government's response to marijuana legalization 

in some states — notably the decision not to pursue criminal cases against dispensaries and 

others handling the drug in accordance with those states' laws — raises concerns of "equal 

justice." 

 

18.  Chapter Four Enhancements of Offense Level(Career Offender designation and 851 

prior) results in unfair compounding of sentence 

 

19. Uncharged Relevant or Acquitted Conduct Substantially Increases The Sentence. 
 

U.S.  v. White, 240 F.3d 127, 136 (2d Cir. 2001) (where D convicted of selling large 

amounts of drugs near school and witnesses testified to numerous uncharged sales over long 

period, contrary to view of district court, court had authority to depart downward (from 240-year 
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sentence!) “where findings as to uncharged relevant conduct made by the sentencing court based 

on a preponderance of the evidence substantially increase the defendant's sentence under the 

Sentencing Guidelines”); U.S.  v. Cordoba-Murgas, 233 F.3d 704, 709 (2d Cir.2000); U.S.  v. 

Gigante, 94 F.3d 53, 56 (2d Cir.1996);  

 

U.S. v. Quinn,  472 F. Supp. 2d 104, 112 (D. Mass. 2007) (rejecting  guideline range based on 

uncharged prior offenses where co-defendant’s PSR did not include that same conduct and where 

stating that court is not required to follow the guideline’s advice when “its acceptance would be 

unreasonable”);  U.S.  v. Wendelsdorf, 423 F. Supp. 2d 927, 938-39 (N.D. Iowa 2006) (district 

court has the discretion not to consider acquitted conduct in calculating the guideline range, but 

even if it must, court may grant variance below guidelines);  U.S.  v. Koczuk, 166 F. Supp. 2d 

757 (ED.N.Y. 2001) (where D acquitted of five counts but convicted of single count of importing 

caviar with market value less than $100,000, but where co-D convicted of six counts of 

importing $11million dollars worth,  D’s role in conspiracy “bore little correlation to 11 million 

dollars because D “was not actively involved in co-D’s business, was “merely a low level 

employee – chauffeur and interpreter – who “took orders from co-D,” 4-level minimal role 

reduction simply not adequate; furthermore, where “relevant acquitted conduct produces the 

same sentencing result as if the defendant had been convicted of that conduct or significantly 

increases the range, a downward departure is “invariably warranted.”). 

 

 

20.  The Defendant's Criminal History Overrepresents seriousness of past criminal 

conduct or overstates his Propensity To Commit Crimes. 

   

See USSG  § 4A1.3(b) (“if reliable information indicates that the defendant’s criminal history 

category substantially over-represents the seriousness of the defendant’s criminal history or the 

likelihood that the defendant will commit other crimes a downward departure may be 

warranted”); Caveat  For crimes committed on or after October 27, 2003, the Guidelines prohibit 

a downward departure in criminal history category for armed career criminals and repeat 

dangerous sex offenders. See new USSG § 4A1.3(b) (2).  In addition, for career offenders,  the 

departure "may not exceed one criminal history category." 4A1.3(b)(3).  [note:  no limitation is 

placed on the number of offense levels a district court may depart].  However, these prohibitions 

now advisory only in light of Booker.  

 

U.S. v. Robertson  662 F.3d 871  (7
th

 Cir. 2011) (“Sentencing policy recognizes that a within-

Guidelines sentence may be inappropriately high when reliable information indicates that the 

defendant’s criminal history category substantially over-represents the seriousness of the  

defendant’s criminal history or the likelihood that the defendant will commit other crimes.” 

U.S.S.G. § 4A1.3(b)(1)”);  U.S. v. Feemster 572 F.3d 455  (8th Cir.  2009 ) (en banc) (where 

defendant convicted of selling 18 ounces of crack and where he was career offender, and 

guidelines 360-life, and where district court said the sentence was “excessive and would “pretty 

much take away his life,” downward variance to 120 months, the mandatory minimum, not 

unreasonable because of defendant’s youth—age 16,  priors were youthful (ages 16-17),  no 

weapon was present during instant offense, and he had successful completed  probation on some 
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priors—even though some of these factors taken into account by guidelines); . U.S. v. Jimenez-

Gutierrez 491 F.3d 923 (8th Cir. 2007) (where defendant given 2 points in criminal history score 

for prior drug offense because given 120 days custody on suspended sentence which was more 

than 60 days under guidelines, but where he actually served only 57 days, could give below 

guidelines sentence because guidelines overstated the defendant’s criminal history); U.S. v. 

Tzep-Mejia 461 F.3d 522 (5
th

 Cir. 2006) (in illegal reentry case, with guidelines 46-57 months, 

court imposes 36-month sentence in part “because all of the defendant’s criminal history points 

arose out of one incident, the district court concluded that the criminal history category 

overstated the seriousness of the defendant’s record”); U.S. v. Williams, 432 F.3d 621 (6
th

 Cir.  

2005) (in felon in possession case, departure to 24 months from 48 granted in part because prior 

felony was old, no new crimes in interim, so criminal history overstated propensity to commit 

crimes); U.S. v. Thomas, 361 F.3d 653 (D.C. Cir. 2004) (district court erred in considering the 

defendant’s lengthy arrest record in justifying court’s failure to depart downward because of 

overrepresentation of criminal history; arrests prove nothing);  U.S.  v. Cuevas-Gomez, 61 F.3d 

749 (9th Cir. 1995) (district court may depart downward in illegal reentry case where D received 

16-level upward adjustment in offense level – if court believes criminal history overstated); U.S.  

v. Reyes, 8 F.3d 1379 (9th Cir. 1993) (court upholds downward departure – 210 months to 33 

months – from career offender guidelines – in both offense level and criminal category – where 

defendant a comparatively minor offender – 6 minor drug and theft priors – but remands for 

court to state reason for extent of departure); U.S.  v. Brown, 985 F.2d 478, 482 (9th Cir. 1993) 

(age at time of prior convictions and nature of those convictions – DUIs – are proper factors to 

consider in determining whether career offender status significantly over-represents seriousness 

of defendant's criminal history); U.S.  v. Lawrence, 916 F.2d 553, 554 (9th Cir. 1990) (even 

though defendant is career offender because of two drug convictions, low risk of recidivism 

justifies downward departure); U.S.  v. Mishoe,  241 F.3d 214 (2d Cir. 2001) (although reversing 

district court’s grant of downward departure because they should not automatically be given to 

street level dealers; horizontal departure in criminal category may be warranted  where prior 

sentences were lenient); U.S. v. Gregor, 339 F.3d 666 (8th Cir. 2003)(in departing downward 

because career offender designation overrepresents criminal history because burglary did not 

involve breaking and entering, district court may shift left on the criminal history category and 

move downward on the offense level); U.S.  v. Collins, 122 F.3d 1297 (10th Cir. 1997) 

(departure from career offender 151-188 to 42 months o.k. where D was 65 and ill (high blood 

pressure, heart disease, ulcers, etc) and 10 year old conviction overstated criminal history 

because conduct committed beyond ten-year limit; and D not sentenced in that case until 15 

months after crime committed – so district court correctly reasoned that quick prosecution 

would have precluded the career offender enhancement altogether – other conviction was 

minor drug charge for which D received lenient sentence – so D “not as likely to recidivate as 

other career offenders” ); U.S.  v. Fletcher, 15 F.3d 553, 557 (6th Cir. 1994) (affirming departure 

downward from career offender to level 29 and category V based on age of prior convictions, 

time intervening between priors and current crime, and defendant's responsibilities; court of 

appeals affirmed noting district court can consider age of priors in determining recidivism); U.S.  

v. Gayles, 1 F.3d 735, 739 (8th Cir. 1993) (case remanded to permit judge to consider downward 

departure, noting that in making determination, judge must "consider the historical facts of the 

defendant's criminal career"); U.S.  v. Shoupe, 988 F.2d 440, 447 (3d Cir. 1993) (court may 
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consider defendant's age and immaturity when priors committed in determining that criminal 

history (career offender) over represents history); U.S.  v. Bowser, 941 F.2d 1019, 1024 (10th 

Cir. 1991) (age and close proximity in time between prior criminal acts provided proper bases to 

depart downward from career offender category); U.S.  v. Senior, 935 F.2d 149, 151 (8th Cir. 

1991) (defendant only 20 years old when he committed his first predicate offense, a series of 

robberies, and D received short sentence for second predicate offense drug charges, obvious 

state did not consider D's crimes serious; so downward departure proper); U.S.  v. Summers, 

893 F.2d 63, 67 (4th Cir. 1990) (affirms downward departure because drunk driving crimes 

exaggerated criminal history but  remands because of the extent of the departure).  

 

District Court U.S. v. Person, 377 F.Supp.2d 308 (D. Mass 2005) (where career offender 

status based on one drug sale “grossly overstated” seriousness of criminal record, departed from 

262 to 84 months warranted);  U.S. v. Moreland, 366 F. Supp. 2d 416, 423 n.2  (2005) (where 

defendant career offender with two prior drug convictions, judge gives non guideline sentence 10 

years for selling six grams of crack for $450 to an undercover officer noting that the case was "a 

perfect example of the vast disparities that can exist between the state and federal criminal 

justice systems”);  remanded because extent of departure too great  437 F.3d 424;  U.S. v. 

Hubbard, 369 F.Supp.2d 146 (D. Mass 2005) (imposing 108 months instead of 188-235 career 

offender range because of diminished capacity from childhood trauma including sexual 

molestation of defendant and death of siblings in fire); U.S.  v. Naylor, 359 F.Supp.2d 521 (W.D. 

Va.  2005) (citing Roper v. Simmons, district court reduces career offender sentence from 188 to 

120 months because district court discounts the defendant's prior convictions for robberies 

committed during one six week period as a juvenile and reduces defendant’ career offender 

sentence to 10 years,  based also on his youth at the time of priors and fact that priors barely 

qualified and that sentence is "a reasonable sentence ... within the sentencing range had he not 

been determined to be a career offender."   “Juveniles have an underdeveloped sense of 

responsibility, are more vulnerable to negative influences and peer pressure, and their character 

is not as well formed as an adult's.”); U.S. v. Huerta-Rodriguez, 355 F. Supp. 2d 1019  (D. Neb.  

2005) (post Booker, where guideline range was 70-87 months court imposed 36 months in part 

because court would have granted downward departure for over-representation of criminal 

history in that prior occurred nearly ten years ago);  U.S. v.   Hammond,  240 F. Supp.2d 872 

(E.D. Wisc. 2003) (in granting departure  from category III to II, because criminal history is 

overstated, court may consider (1) the age of the priors, (2) the defendant’s age at time of the 

priors, (3) whether drug and alcohol use were involved in the priors, ((4) the circumstances of the 

prior offenses ; (5) the length of the prior sentences; (6) the circumstances of the defendant’s life 

at the time of the priors,  and (7) the proximity of the priors.  Here, the priors were relatively 

minor and remote in time from the instant offense (eighteen and twenty years old) and unrelated 

to it, and D was young at the time of the priors and was intoxicated at the time.);    U.S.  v. 

Moore, 209 F.Supp. 2d 180 (D.D.C. 2002) (departure from range of 188 to 235 to range of 100-

125 where career offender status over- represented defendant's criminal history, priors were 

attempts and involved small quantity of drugs, four years in between commission of previous 

offenses and instant offense, and relative length and nature of his previous sentences in 

comparison with sentence prescribed by the guidelines);  U.S.  v. Wilkerson, 183 F.Supp.2d 373  

(D. Mass. 2002) (where D convicted of distribution of crack, his criminal history score of VI 
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over-represented his criminal culpability, and thus defendant was entitled to a downward 

departure to IV and (170  to 120 months) where he had no convictions for crimes of violence, 

and he had received sentences for prior convictions that just barely triggered scoring under the 

guidelines); U.S. v. Lacy, 99 F.Supp.2d 108, 119  (D.Mass. 2000) (departing where D’s record 

“largely non-violent, and relatively minor, the kind that characterizes and out-of-control addict);  

U.S.  v. DeJesus, 75 F.Supp. 2d 141, 144  (S.D.N.Y. 1999) (criminal category V over 

represented D’s criminal history where several priors were probation terms and, of three jail 

sentences, only one longer that 60 days, and two of eight convictions were for loitering and 

trespassing and did not count for guideline purposes, and remaining six convictions resulted in 

no more than 2 years jail, and most conduct committed before D was 21 – and now that D 

married and father more responsible – “a lengthy sentence required by higher criminal history 

category will lessen not increase the likelihood of rehabilitation.”); U.S v. Hammond, 37 

F.Supp.2d 204 (EDNY 1999) (departing from category VI to III where D “had no history violent 

behavior and his prior arrests resulted from minor drug crimes …and the kind of petty 

criminality associated with a poor addict’s attempt to acquire money for the purchase of drugs.”);  

U.S.  v. Leviner, 31 F.Supp.2d 23 (D. Mass. 1998) (category V, based on traffic violations that 

accounted for 7 criminal history points, over-represented relatively minor and non-violent nature 

of defendants record and replicated disparities in state sentencing scheme, particularly racial 

disparities);  U.S. v. Miranda, 979 F.Supp. 1040, 1044  (D.N.J. 1997) (discounting traffic 

convictions “distinct in seriousness and kind from the instant offense”);  U.S.  v. Taylor, 843 F. 

Supp. 38 (W.D.Pa. 1993) (downward departure from career offender level 34 to level 20 justified 

where prior state burglary convictions were more than ten years old and occurred when D a 

teenager, the crimes did not involve any physical violence or use of a weapon, and burglary spree 

occurred over a relatively short period); U.S.  v. Hinds, 803 F. Supp. 675 (W.D. N.Y. 1992) (in 

illegal reentry case departure from 51 months to 33 months proper where prior marijuana 

convictions over represented criminal history and where Commission increased guideline for 

reentry with aggravated felony), aff’d, 992 F.2d 321 (2d Cir. 1993). 

 

20A. Criminal Category VI overstates criminal history 

 

U.S. v. McGhee 512 F.3d 1050 (8
th

 Cir. 2008) (where D convicted of distribution of crack and 

guidelines 235-293 months, no abuse of discretion for district court to sentence to 132 months in 

part because D’s criminal history “differed meaningfully from the active violent behavior often 

associated with defendants in criminal history category VI”). 

 

21.  Criminal history overstated because defendant not previously incarcerated for 

substantial time 

 

U.S. v. Santoya, 493 F.Supp.2d 1075  (E.D. Wisc. 2007) (in drug conspiracy case where 

defendant career offender, below guideline sentence imposed where “imposition of guideline 

sentence...would have resulted in a defendant who had not previously spent more than about a 

year in prison receiving a sentence more than fifteen times that long...an increase of such a 

magnitude was greater than necessary” and where “the sentencing commission  has 

acknowledged that when career offender status is based on relatively minor drug offenses, the 
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guidelines may create a sentence greater than necessary”);    U.S. v. Collington,  461 F.3d 805 

(6
th

 Cir.  2006) (in drugs and gun case where guidelines 188 -235, sentence of 120 months 

affirmed in part because “the district court found that, despite Collington’s criminal history being 

at a IV, Collington has never been in custody for any substantial period of time,” having only 

been imprisoned for seven months before this crime.”) 

 

22. Career Offender Category Overstates Risk of Recidivism per Sentencing Commission 

 

U.S. v. Santoya, 493 F.Supp.2d 1075  (E.D. Wisc. June 25, 2007) (in drug conspiracy case where 

defendant career offender, below guideline sentence imposed in part because “recidivism rates of 

drug trafficking offender sentenced under the career offender guideline based on prior dug 

convictions are much lower than other defendant who are assigned to criminal category VI based 

on points alone”);  U.S. v. Fernandez 436 F.Supp.2d 983 (E.D. Wisc.  2006)  (where defendant 

was career offender with,  guideline range of  188-235 months is “greater than necessary” to 

satisfy purposes of sentencing, court imposes 126 months in part because of Sentencing 

Commission study on unfairness of career offender designation); U.S. v. Franklin, 2005 WL 

1330959 (D.Kan. May 25, 2005) (unpub.) (pointing out that  Sentencing Commission's recent 

report, U.S. Sentencing Commission, Fifteen Years of Guideline Sentencing (Nov. 2004), 

finding that  career offender provision overstates the likelihood of recidivism for drug trafficking 

offenders and particular African-Americans, but rejecting the argument here in light of 

defendants  extensive criminal history); see U.S. v   Newhouse, 919 F.Supp.2d 955  (N.D.Iowa 

2013) (Downward variance from defendant's sentencing guidelines range of 262 to 327 months 

to 120-month statutory minimum for manufacturing methamphetamine was appropriate in part 

because “Application of  the Career Offender guideline results in many low-level, non-violent 

drug addicts serving sentences grossly disproportionate to their role and culpability and hardly 

promotes respect for the law. Quite the opposite, totally disproportionate, unduly harsh sentences 

breed disrespect for the law.”)  

 

23. Career Offender fails to take account of actual sentences imposed for past drug crimes 

 

23A.  Court disagrees with career offender guideline because they are flawed. 

 

U.S. v. Corner  598 F.3d 411 (7
th

 Cir. 2010) (en banc) (Sentencing court is entitled to disagree 

with career-offender guideline, just as court may disagree with crack/powder ratio, in sentencing 

for distribution of crack cocaine, since career-offender guideline does not equate with a statute); 

United States v. Gray, 577 F.3d 947, 950 (8th Cir. 2009);   U.S. v Newhouse, 919 F.Supp.2d 955     

(N.D. Iowa, Jan. 30, 2013) (refusing to follow guidelines and granting variance because flawed 

in part because “ unlike the guidelines development process described in Rita, the  Sentencing 

Commission did not use empirical data of average sentences, pre-guidelines, 

as the starting point for the Career Offender guideline….[T]the Career Offender guideline results 

from an imprecisely implemented congressional mandate and is entitled to considerably less 

deference than those guidelines where the Sentencing Commission has exercised its institutional 

expertise and utilized empirical analysis.. [and because] Application of the Career Offender 

guideline has a strong potential to overstate the seriousness of a defendant’s record and the risk 
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of his or her re-offending, particularly when the defendant is a low-level, non-violent drug 

addict….[and]  applying the Career Offender guideline to low-level, non-violent drug addicts 

results in sentences significantly greater than necessary to achieve the sentencing goal of 

deterring further crimes…[and] The Career Offender guideline as applied to low-level, non-

violent drug addicts fails to recognize that drug treatment works to rehabilitate offenders and 

thus reduce recidivism..[and] Application of the Career Offender guideline can result in 

unwarranted  sentencing uniformity, a type of unwarranted disparity. [and] Application of 

the Career Offender guideline results in many low-level, non-violent drug addicts 

serving sentences grossly disproportionate to their role and culpability and hardly 

promotes respect for the law. Quite the opposite, totally disproportionate, unduly harsh 

sentences breed disrespect for the law.”); U.S. v. Whigham, 754 F. Supp.2d 239, 247-48 (D. 

Mass. 2010) (granting downward variance on a number of grounds and noting that “there is also 

no question that the career offender guidelines are flawed.”); U.S v. Merced, No. 2:08-cr-

000725, 2010 WL 3118393, at *4 (D.N.J. Aug. 4, 2010) (unpub.) (granting variance from Career 

Offender guideline based on defendant’s specific circumstances rather than as a policy based 

variance); U.S  v. Woody, No. 8:09CR382, 2010 WL 2884918 (unpub.) , at *9 (July. 20, 2010) 

(declining to apply Career Offender guideline because its application resulted in a sentence 

“excessively harsh” given defendant’s offense conduct and criminal history);U.S. v. Michael, 

576 F.3d 323, 327-28 (6
th 

Cir. 2009); U.S.  v. McLean, 331 Fed. Appx. 151 (3d Cir. 2009); U.S. 

v. Boardman, 528 F.3d 86, 87 (1st Cir. 2008); U.S. v. Martin, 520 F.3d 87, 88-96 (1
st 

Cir. 2008); 

U.S. v. Sanchez, 517 F.3d 651, 662-65 (2d Cir. 2008) 

 

24. Career offender designation conflicts with purposes of sentencing 

 

 U.S. v. Ennis  468 F.Supp.2d 228 (D. Mass.  2006) (where each of three defendants 

convicted of drug distribution, significant downward departures granted to each because  the 

“astonishing” sentences that would result from “the career offender guidelines as applied to the 

cases at bar are wholly inconsistent with the purposes of sentencing in 18 U.S.C. § 3553(a)”); 

U.S. v. Fernandez 436 F.Supp.2d 983 (E.D. Wisc.  2006) (where defendant had two prior sales 

when he was 20, and was a was career offender with,  guideline range of  188-235 months is 

“greater than necessary” to satisfy purposes of sentencing. Absent career offender, guidelines 

would be 87-108 months, and court imposes 126 months sentence in part because Sentencing 

Commission study shows that in cases involving low-level street dealers, c/o status  will often 

produce a sentence far longer than any previous sentences – one greater than necessary to deter 

the defendant from committing further crimes);  United States v. Mishoe, 241 F.3d 214, 220 (2d 

Cir. 2001) (“In some circumstances, a large disparity [between the length of the prior sentences 

and the sentence produced by the guideline] might indicate that the career offender sentence 

provides a deterrent effect so in excess of what is required . . . as to constitute a mitigating 

circumstance present ‘to a degree’ not adequately considered by the Commission.”);United 

States v. Rivers, 50 F.3d 1126, 1131 (2d Cir. 1995) (stating that the district court can depart 

where the range created by the career offender provision overstates these seriousness of the 

defendant’s record); United States v. Qualls, 373 F. Supp. 2d 873, 876-77 (E.D. Wis. 2005) 

(stating that in some cases the career offender guideline creates sentences far greater than 
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necessary, such as where the qualifying offenses are designated crimes of violence but do not 

suggest a risk justifying such a sentence, or where the prior sentences were short, making the 

guideline range applicable to the instant offense a colossal increase); U.S. v. Serrano,  2005 WL 

1214314 (S.D.N.Y. May 19, 2005) (unpub.) (imposing non-guideline sentence where 

defendant’s career offender predicates were minor drug offenses on which he served little time); 

U.S. v. Phelps, 366 F. Supp. 2d 580, 590 (E.D.Tenn. 2005) (stating that “it is not unusual that the 

technical definitions of ‘crime of violence’ and ‘controlled substance offense’ operate to subject 

some defendants to not just substantial, but extraordinary increases in their advisory Guidelines 

ranges,” which in some cases will be greater than necessary, especially where “the defendant’s 

prior convictions are very old and he has demonstrated some ability to live for substantial 

periods crime free or in cases where the defendant barely qualifies as a career offender”); U.S. 

v.Carvajal, No. 04-CR-222, 2005 U.S. Dist. LEXIS 3076, at 15-16 (S.D.N.Y. Feb. 22, 

2005)(finding that the career offender guideline produced a sentence greater than necessary 

under § 3553(a)).  

 

  24A. Career Offender status based on minor drug offenses overstates history 

 

 U.S. v. Santoya, 493 F.Supp.2d 1075  (E.D. Wisc. 2007) (in distribution of cocaine case, where 

defendant career offender, below guideline sentence imposed in part because  drug-addicted 

defendant with relatively minor record for dealing “found himself placed in category VI with far 

more hardened criminals and where “the sentencing commission has acknowledged that when 

career offender status is based on relatively minor drug offenses, the guidelines may create a 

sentence greater than necessary” );  U.S. v   Newhouse 919 F.Supp.2d 955  (N.D. Iowa Jan. 30, 

2013)  (Downward variance from defendant's sentencing guidelines range of 262 to 327 months 

to 120-month statutory minimum for manufacturing methamphetamine was appropriate in part 

“Application of  the Career Offender guideline results in many low-level, non-violent drug 

addicts serving sentences grossly disproportionate to their role and culpability and hardly 

promotes respect for the law. Quite the opposite, totally disproportionate, unduly harsh sentences 

breed disrespect for the law.”); 

 

24B.  Career Offender Sentence Improper where judge failed to consider rehabilitation 

 

Pepper v. U.S.  131 S.Ct. 1229 (2011)(defendant’s post sentencing rehabilitation is critical 

factor in determining  sentence because it “sheds light on the likelihood that he will engage in 

future criminal conduct, a central factor that sentencing courts must consider”);   U.S. v. 

Robertson  662 F.3d 871  (7
th

 Cir.  2011)  (“Demonstrated self motivated rehabilitation is direct 

and relevant evidence of “the need for the sentence imposed . . . to afford adequate deterrence to 

criminal conduct; to protect the public from further crimes of the defendant; [and to] provide the 

defendant with needed educational or vocational training . . . or other correctional treatment in 

the most effective manner. 18 U.S.C. § 3553(a)(2)(B)-(D).”);  U.S. v. Preacely  628 F.3d 72 (2d 

Cir. 2010)  (in drug case where defendant career offender and guidelines 188 to 225, and judge 

grants downward departure to 91 months, sentence vacated because judge failed to consider that 

“career offender” designation inapplicable because of rehabilitation: “In this case, evidence of 

rehabilitation was particularly relevant to determining whether the Career Offender Guideline 
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was appropriate. There was compelling evidence that Preacely embarked on a three-year course 

of rehabilitation, showing both his desire and his potential to live a productive life. By the 

government’s own admission, he went above and beyond the conditions of his release. The 

district court was required, as a procedural matter, to consider the evidence of Preacely’s 

rehabilitation. See, e.g., Hernandez, 604 F.3d 48,  53-55 (2d Cir. 2010) (holding that a sentencing 

judge procedurally erred during resentencing where he failed to consider evidence of the 

defendant’s rehabilitation in the intervening years since the first sentencing”)); see concurring 

opinion (“The career offender guideline is based on the likelihood that someone falling into that 

category presents an extreme danger of committing more crimes. Preacely, however, presented 

substantial evidence that he had reformed, and no longer presented such a danger. If that 

evidence were fully credited – and I note that the prosecution seems not to have contested its 

accuracy – Preacely’s “history and characteristics,” including his history of rehabilitation after 

this offense as well as his criminal history before it, would suggest that the 188-month guideline 

was not after all the appropriate baseline sentence for him.”) 

 

25.  First Conviction justifies downward variance 

 

U.S. v. Robertson  662 F.3d 871  (7
th

 Cir. Nov. 16, 2011) (Where D convicted of mortgage 

fraud committed ten years earlier within guideline sentence of 40 months vacated because court 

failed to consider post offense rehabilitation shows guideline range too high: “Henry argues that 

the district court failed to explain adequately why it rejected his argument that Guidelines 

calculation substantially overstated his criminal history in light of his post-offense rehabilitation.  

Sentencing policy recognizes that a within-Guidelines sentence may be inappropriately high 

when reliable information indicates that  the defendant’s criminal history category 

substantially over-represents the seriousness of the  defendant’s criminal history or the 

likelihood that the defendant will commit other crimes.” U.S.S.G. § 4A1.3(b)(1)”);  U.S. v. 

Paul 561 F.3d 970 (9th Cir.  2009) ** (where defendant convicted of embezzlement and 

guidelines 10-16 months, court’s within guideline sentence of 15 months unreasonably high 

in part because Paul was a first-time offender with no criminal record whatsoever);  U.S. v. 

Autery   555 F.3d 864 (9th Cir. 2009) (where defendant convicted of poss. of porn. And where 

guidelines 41-51 months, court’s sua sponte variance to probation not unreasonable in part 

because defendant’s first conviction and Crim. History Level I “did not fully account or his 

complete lack of criminal history” because defendant with minor criminal history still falls in 

cat. I);  U.S. v. Huckins  (10
th

 Cir. 2008) 529 F.3d 1312 (where D convicted of possession of 

child porn and guidelines 78-97 months, court’s variance to 24 months proper in part because 

this was  defendant’s first conviction --rejecting government’s argument that guidelines already 

considered this by placing defendant in Crim. Cat. I. “although the Guidelines discourage 

granting a downward departure based upon criminal history when the defendant has been placed 

in a criminal history category of  I...this is a not a departure case, it is a variance case....and, after 

Gall and Kimbrough, a factor’s disfavor by the Guidelines no longer excludes it from 

consideration under § 3553(a).... Therefore, a district court may weigh a defendant’s lack of a 

criminal record, even when the defendant has been placed into a criminal history category of I, in 

its § 3553(a) analysis.”); see   USSC's own research suggesting that that proper application of 

3553(a) in the case of a "true" first offender now strongly supports a below-guideline variance 
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because of 3553(a)(2)(C) and in 3553(a)(6). As Prof. Berman points out in his sentencing blog 

these factors are only properly acknowledged if and when a "true" first offender gets a lower 

sentence than the advisory range suggested for all the other persons with some criminal history 

that are lumped into Criminal History Category I.  See  Report of USSC (May 2004) "Recidivism 

and the 'First Offender',"  (“The analysis [of empirical data on re-offending] delineates 

recidivism risk for offenders with minimal prior criminal history and shows that the risk is 

lowest for offenders with the least experience in the criminal justice system. Offenders with zero 

criminal history points have lower recidivism rates than offenders with one or more criminal 

history points.  Even among offenders with zero criminal history points, offenders who have 

never been arrested have the lowest recidivism risk of all.”);  US v. Duane, 533 F.3d 441 

 (6th Cir. 2008)  ([T]he district court did not respond to Duane’s first argument — that he 

deserved a more lenient sentence because he had zero criminal history points.  This was not a 

particularly strong argument given that Duane’s criminal history category was taken into account 

in determining his Guidelines range.  But the argument was not completely frivolous.  Because 

Duane had zero points at age 57, he might plausibly argue that even category I — which applies 

when a defendant has zero or one criminal history point(s) — overstated his criminal history to 

some degree.”); U.S. v .Cabrera 567 F.Supp.2d 271 (D. Mass. 2008)  (where D convicted of 

poss. of drugs with intent to distribute and guidelines 70-78,months, court imposed sentence of 

24 months in part because “concerns about recidivism (see 18 U.S.C. § 3553(a)(2)(c)) compel a 

sentence still substantially” lower  The Sentencing  Commission's report, Recidivism and the 

"First Offender" (May 2004), available at 

http://www.ussc.gov/publicat/Recidivism_FirstOffender.pdf, suggests that individuals -- like 

Cabrera -- with zero criminal history points are less likely to recidivate than all other 

offenders.... even for offenders with only one criminal history point. Id. at 13.) 

 

25A.  Minimal criminal record justifies below-guideline sentence.  

 

 U.S. v. Tomko 562 F.3d 558 (3d Cir. 2009) (en banc) (where defendant convicted of tax 

evasion of $225,000, and guidelines 12-18 months, court’s sentence to probation on condition of 

one year home detention and fine of $150,000 not unreasonable in part because of defendants 

“minimal criminal record”)   

 

25 B. Length Of Time Until First Crime. 
 

U.S. v. Smith (4
th

 Cir. April 23, 2008), 2008 WL 1816564  (unpub.) (in child porn case where 

guidelines 78-97 months, sentence of 24 months not abuse of discretion where district court 

noted defendant was 64 years of age and had avoided violations of the law” up until this point in 

his life”; U.S. v. Hanson  561 F.Supp.2d 1004 (E.D. Wisc. 2008)  (in possession of child porn. 

case where guidelines 210-262 months, court imposes sentence of 72 months in part because he 

was 49 years of age and “had no prior record whatsoever” and  “he had never before been to jail 

for even one day”);  U.S.  v. Ward, 814 F.Supp.  23 (E.D.Va. 1993) (departure warranted 

because guidelines fail to consider length of time defendant refrains from commission of first 

crime, here until age 49); U.S. v. Collington, 461 F.3d 805 (6
th

 Cir. 2006) (in drugs and gun case 

where guidelines 188 -235, sentence of 120 months affirmed in part because  the criminal history 

http://www.ussc.gov/publicat/Recidivism_FirstOffender.pdf
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did not reflect that “this incident was the first time that this quantity of drugs and guns had been 

found in Collington’s possession.); . [Argument has renewed force in light of Booker.] U.S. v. 

Germosen  473 F.Supp.2d 221, 227 (D.Mass. 2007) (in conspiracy to import heroin by 

swallowing pellets, below guideline sentence of 6 months home detention warranted in part 

because first offense and “ there is a demonstrable difference in the recidivism rates of real first 

offenders as compared to other defendants in Criminal History Category I.”)  

 

26.  Unblemished Record for period of years since prior conviction. 

 

U.S. v. Fuson, (6
th

 Cir. Feb. 8, 2007),  2007 WL 414265, (unpub) (where defendant convicted of 

felon in possession of firearm and guidelines 24-30 months, court’s sentence of probation and 6 

months home confinement reasonable in part because defendant’s wife bought the antique not 

for any criminal purpose and client’s record since relatively minor felony conviction “was 

unblemished for the past seven years”). 

 

27. Felon in Possession whose underlying felony offense relatively minor 

 

U.S. v. Fuson, (6
th

 Cir. Feb. 8, 2007) 2007 WL 414265  (unpub) (where defendant convicted of 

felon in possession of firearm and guidelines 24-30 months, and where felony was three counts 

of selling small quantity of marijuana, court’s sentence of probation and 6 months home 

confinement reasonable in part because underlying felony “relatively minor”). 

 

 

28. Felon In possession whose underlying felony was long ago 

 

U.S. v. Anderson  2007 WL 1112666 (5
th

 Cir. 2007) (unpub.)  

(where D convicted of felon in possession of ammunition and underlying felony occurred when 

17 and bought ammunition for his father, and guideline range was 30-36 months, below-

guideline sentence of 8 days jail and three years supervised release on condition of one year 

house arrest, proper in part because “he history and characteristics of the defendant, who had 

reintegrated into his community and showed no signs of repeating his long since past criminal 

behavior, also support leniency.”  “While Anderson certainly violated the letter of the law, the 

circumstances of his offense and of his criminal history provide rational and legitimate reasons to 

sentence him below the Guidelines range.”)  

 

29.  Felon who possessed weapon for non-criminal motive 

 

U.S. v. Mahan  2007 WL 1430288 (10
th

 Cir. 2007) (unpub.) ( where defendant convicted of felon 

in possession, 77-month guideline sentence reversed because district court refused to consider 

defendant’s asserted motive for carrying the shotgun; namely to use as a club to protect himself 

and his wife after he had just been beaten, which is a relevant  “circumstance” under a Booker 

analysis); U.S. v. Williams, 432 F.3d 621 (6
th

 Cir.  2005) (in felon in possession case, departure 

to 24 months from 48 months granted in part because defendant possessed firearm for self 

defense in light of threats he had received). 
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30.    Prison time more significant for first offender so below guideline sentence more just 
 

U.S. v. Paul 2007 WL 2384234 (9
th

 Cir. Aug. 17, 2007) (unpub.) (within guideline sentence of 

16 months (high end) for taking government money unreasonably high in part because Paul was 

“a first-time offender with absolutely no criminal record whatsoever”); U.S. v. Baker 445 F.3d 

987 (7
th

 Cir. 2006)  (in distribution of child porn case court affirms below guideline sentence of 

78 months (guidelines called for 108) noting that  “significant is the district court’s finding that a 

prison term would mean more to Mr. Baker than to a defendant who previously had been 

imprisoned. Consideration of this factor is consistent with§ 3553’s directive that the sentence 

reflect the need for “just punishment,” id. § 3553(a)(2)(A), and “adequate deterrence,” id. § 

3553(a)(2)(B)”);  

 

 U.S. v. Santoya, 493 F.Supp.2d 1075  (E.D. Wisc. 2007) (in distribution of cocaine case where 

client career offender, below guideline sentence appropriate because a lesser period of 

imprisonment necessary to deter a defendant who has not previously been subject to lengthy 

incarceration and where “the sentencing commission has acknowledged that when career 

offender status is based on relatively minor drug offenses, the guidelines may create a sentence 

greater than necessary”);  U.S. v. Willis 479 F.Supp.2d 927 (E.D.Wis. 2007) (in drug case where 

guideline range was 120 months but statutory max. was 60 months, sentence of one year and one 

day sufficient in part because sentence “sentence provided a substantial punishment for someone 

like defendant, who had never before been to jail and who engaged in no violence or dealing 

herself”); U.S. v. McGee, 479 F.Supp.2d 910 (E.D. Wisc. 2007) (in heroin distribution case 

where guideline range was 21-27 because defender got mitigating role reduction and safety 

valve, sentence of one year and one day imposed because guideline range in part because D “had 

never before been to prison and ‘generally a lesser period of imprisonment is required to deter a 

defendant not previously subject o lengthy incarceration than is necessary to deter a defendant 

who has already served some serious time yet continues to reoffend.”);  U.S. v. Cull, 446 

F.Supp.2d 961 (E.D. Wisc. 2006) (in marijuana case where guidelines 10 to 14 months, though 

defendant “not entitled to departure under pre-Booker standards”  and where “nothing 

extraordinary about the case or the defendant,” court imposes 2 months jail with 4 months home 

confinement as a condition of supervised release imposed because “Defendant had never been 

confined before, so [2 months jail time] was sufficient to impress upon him the seriousness of the 

offense and to deter others under similar circumstances.”); U.S.  v. Qualls, 373 F. Supp. 2d 873, 

877 (E.D. Wis. 2005) (“Generally, a lesser period of imprisonment is required to deter a 

defendant not previously  subject to lengthy incarceration than is necessary to deter a defendant 

who has already served serious time yet continues to re-offend.”). 

 

31.  Imprisonment inappropriate for first offender if crime not violent or serious 

 

28 U.S.C. § 994(j) (Congress stressed "the general appropriateness of imposing a sentence other 

than imprisonment in cases in which the defendant is a first offender who has not been convicted 

of a crime of violence or an otherwise serious offense"); U.S. v Polito,  215 Fed.Appx. 354, 2007 

WL 313463 (5
th

 Cir. Jan. 31, 2007 ) (unpub.) (where defendant convicted of possession of child 

pornography and guidelines 27-33 months, district court’s sentence of probation with one year 
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house arrest reasonable in part because first offense); U.S. v. White  506 F.3d 635  (8
th

 Cir. 2007)  

(in case of distribution of child porn case where guidelines 108-135, variance to 72 months 

proper in part because first offense, rejecting government’s argument that court may not consider 

defendant’s lack of prior record because already taken into account by guidelines; after Booker, 

court can consider lack of criminal record apart from the guidelines) 

 

32.  Defendant’s Otherwise Good Character 

 

U.S. v. Autery  555 F.3d 864 (9th Cir. 2009) (where defendant convicted of poss. of porn. and 

where guidelines 41-51 months, court’s sua sponte variance to probation not unreasonable in 

part because of his positive characteristics “such as his having  no history of substance abuse, no 

interpersonal instability, no sociopathic or criminalistic attitude , his motivation and intelligence, 

and he support of his wife and child”   These characteristics ‘undoubtedly constitute ‘history and 

characteristic of the defendant’ that justify a variance below the guidelines);  U.S. v. Santoya,  

493 F.Supp.2d 1075  (E.D. Wisc. 2007) (in cocaine distribution case where defendant career 

offender and guidelines 188-235months court imposes 138 months in part because defendant 

“has significant positives in his character and background as evidenced by the letter from his 

family and fiancé which the guidelines did not take into account and because the judge is 

“permitted to consider the entirely of the defendant’s  background and character, not just the 

negatives reflected in his criminal history”);   U.S. v. Wachowiak  412 F.Supp.2d 958  (E.D. 

Wisc. 2006) aff’d 496 F.3d 744 (7
th

 Cir. 2007)  (where 24 year old music student convicted of 

possessing child pornography,  and guidelines 121-151 months,  and where he is in treatment and 

low risk of recidivism, and strong support from family, court imposes 70 months in part because  

“the guidelines failed to consider defendant’s otherwise outstanding character, as depicted in the 

many supportive letters... while § 3553(a)(1) requires the court to consider the character of the 

defendant, the guidelines account only for criminal history. In cases where the defendant led an 

otherwise praiseworthy life, the court should consider a sentence below the advisory range; . See, 

e.g., United States v. Page, No. 04-CR-106, 2005 U.S. Dist. LEXIS 19152,at 12 (E.D. Wis. Aug. 

25, 2005); United States v. Ranum, 353 F. Supp. 2d 984, 986 (E.D. Wis. 2005).” 

 

32A.  Behaved exceedingly well while under pretrial services supervision 

 

U.S. v. Munoz-Nava 524 F.3d 1137  (10
th

 Cir. 2008)  (in drug case where guidelines 47-56 

months, district court’s sentence of one year and day in prison and one year home detention 

reasonable in part because of defendant’s “behavior while on a year-and-a-half pretrial release, 

which the district court found to be exemplary” which is shows defendant unlikely to reoffend);  

U.S. v. Baker, 502 F.3d 465 (6
th

 Cir. 2007)   (where defendant pled guilty to possession of 

unregistered firearm arising from altercation with wife during which gun accidentally discharged 

and guideline range 27-33 months, below-guideline sentence of probation with one year house 

arrest proper in part because he behaved “exceedingly well” while under supervision of pretrial 

services);  
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32B. The defendant is a good parent  

 

U.S. v. Pauley, 511 F.3d 468 (4
th

 Cir.  2007) (where client pled to possession of child porn. and 

guidelines 78-97 months, court’s downward variance to 42 months affirmed in part because 

defendant “is a good parent” which is a “valid consideration under § 3553(a)”).   

 

33.  Ruin of reputation 

 

U.S. v. Libby (Where Scooter Libby convicted of perjury and obstruction of justice and 

receives 30- month guideline sentence, President  commutes prison time in part because 

conviction is “harsh” where “the reputation he gained through his years of public service and 

professional work in the legal community is forever damaged [and where] the consequences of 

his felony conviction on his former life as a lawyer, public servant and private citizen will be 

long-lasting.”)  (found at http://www.whitehouse.gov/news/releases/2007/07/20070702-

3.html) ; U.S. v. Adelson 441 F.Supp.2d 506 (SDNY 2006) (in securities fraud where guidelines 

called for life, court imposes 42 months noting that factor of specific deterrence accounted for 

because “With his reputation ruined by his conviction, it was extremely unlikely that he would 

ever involve himself in future misconduct.”). 

 

33A.  Stigma of felony conviction 

 

 See U.S. v. Smith  683 F.2d 1236, 1240 (9
th

 Cir.  1982) (“The stigma of a felony 

conviction is permanent and pervasive.”); see  Wayne A. Logan “Informal Collateral 

Consequences” 88 Washington Law Review 1103 (2013)  (“Today, convict status serves as a 

perpetual badge of infamy, even serving to impugn reputation beyond the grave.”); id at p. 1107 

(“stigma can have a self-fulfilling criminogenic effect, predisposing individuals to become the 

deviants they were branded to be.’);  Michelle Alexander, The New Jim Crow (Paperback ed. 

The New Press 2012) at p. 94 (“Once a person is labeled a felon, he or she is ushered into a 

parallel universe in which discrimination, stigma, and exclusion are perfectly legal.”); id at 163 

(“When someone is convicted of a crime tody, heir ‘debit to society’ is never paid.’”) ;  Ernest 

Drucker, A Plague of Prisons (The New Press 2011), at p. 130 (“Having served their formal 

sentences, ex-prisoners will endure new forms of punishment capable of generating more anger, 

more shame, and the scars of permanent social stigma….most states…bar many ex-felons from 

living in public housing, from working in a wide variety of jobs and professions, and from 

receiving a range of forms of public assistance including school subsides, income support and 

food stamps…These [are ]enduring disabilities….];  U.S. v. Wulff  758 F.2d 1121, 1125 (6
th

 Cir. 

1985) (“a felony conviction irreparably damages one's reputation.”);  U.S. v. Prosperi 686 F.3d 

32  (1
st
 Cir.  2012) (“Sometimes [courts do not] fully recognize the anguish and the penalty and 

the burden that persons face when called to account, as these men are, for the wrong that they 

committed.” );   U.S. v. D.M, (E.D.N.Y  May 1, 2013) (where defendant 22 years of age pled 

guilty to possession of child porn, and guidelines 78-97 months, sentence of probation 

appropriate in part because “defendant’s guilty plea will result in the stain of a federal felony 

conviction on for a sex-related crime. Extensive restrictions affecting  where he can live and 

work, and how he will be  controlled, will follow him for many years.”).   
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34. Life of public service 

 

 U.S. v. Libby, (Where Scooter Libby  convicted of perjury and obstruction of justice and 

receives 30- month guideline sentence, President Bush commutes prison time in part because 

conviction is “harsh” where “the reputation he gained through his years of public service and 

professional work in the legal community is forever damaged [and where] the consequences of 

his felony conviction on his former life as a lawyer, public servant and private citizen will be 

long-lasting.”)(found at http://www.washingtonpost.com/wp-

dyn/content/article/2007/07/02/AR2007070201463.html?sub=new) ;U.S. v. Lynne Stewart 

(S.D.N.Y. Oct. 16, 2006, No. 02-395))  (where D convicted of providing support to terrorists and 

where guidelines called for 30 year sentence, district court imposes sentence of 28 months in part 

because of defendant’s life-long career as attorney devoted to defense of poor and the oppressed 

for little money);  U.S. v. Carter 530 F.3d 565 (7
th

 Cir. 2008)  (“The guidelines are one factor 

among those listed in 18 U.S.C. § 3553(a), and regardless of whether courts have previously 

recognized public service as a ground for departure from the Guidelines, sentencing courts 

are charged with considering as part of the § 3553(a) factors “the history and characteristics of 

the defendant,” which would include a defendant’s public service. § 3553(a)(1)) 

 

35.  Loss Table Overstates Amount Of Loss Or Seriousness Of Offense. 
 

See U.S.S.G. § 2B1.1, App. Note 19 (C) (“There may be cases in which the offense level 

determined under this guideline substantially overstates the seriousness of the offense.  In such 

cases a downward departure may be warranted”);  U.S. v. Prosperi, 686 F.3d 32   (1
st
 Cir. 2012) 

(Defendants' sentences of six months of home monitoring, three years of probation, and 1,000 

hours of community service for mail fraud substantively reasonable, even though they were an 

87-month variance from bottom of applicable guidelines range in part because $5 million loss 

amount was an unfair proxy for culpability of defendants, who were employees with a 

subcontractor that concealed its failure to meet specifications in providing concrete for a tunnel 

construction project, that there was an absence of intent on part of defendants to harm project, 

and that sentences imposed were consistent with notion of general deterrence. “Sometimes 

[courts do not] fully recognize the anguish and the penalty and the burden that persons face when 

called to account, as these men are, for the wrong that they committed.” );  U.S. v. Thurston  456 

F.3d 211 (1
st
 Cir. 2006)  (in remanding for resentencing where district court departed too much, 

court observed that “a sentencing court plausibly could conclude that a $5,000,0000 intended 

loss finding, with its resultant 14-level increase in the offense level, leads to a modest 

overstatement of the seriousness of Thurston's crime.), further proceedings, U.S. v Thurston, 544 

F.3d 22 (1st Cir. 2008) (affirming 3-month sentence constituting time served, and supervised 

release);  U.S. v. McBride, 362 F.3d 360 (6
th

 Cir. 2004) (in bad check and bankruptcy scam, 

remanded for district court to consider whether to depart downward under 2B1.1 where intended 

loss of over $1 million “substantially overstated” actual loss of $800);  U.S. v. Oligmueller, 198 

F.3d 669 (8th Cir. 1999) (upheld downward departure where actual loss amount of $829,000 

stemming from false loan application overstated risk to defrauded bank warranting use of loss 

figure of $58,000 and offense level 11 where D had sufficient unpledged assets to support the 

loan amount and had paid the bank $836,000 of the amount owed when fraud discovered); U.S.  

http://www.washingtonpost.com/wp-dyn/content/article/2007/07/02/AR2007070201463.html?sub=new
http://www.washingtonpost.com/wp-dyn/content/article/2007/07/02/AR2007070201463.html?sub=new
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v. Brennick, 134 F.3d 10 (1st Cir. 1998) (downward departure in atypical tax evasion case can be 

appropriate where D fully intended to pay but could not, but extent of departure (30 months) was 

not justified); U.S.  v. Walters, 87 F.3d 663 (5th Cir. 1996) (in money laundering case, district 

court reasonably departed downward by six months where D did not personally benefit from the 

fraud; lack of benefit was not considered by the guidelines; so §5K2.0 authorizes departure); 

U.S.  v. Broderson, 67 F.3d 452 (2d Cir. 1995) (in white collar contracts fraud by president of 

Gruman Data, seven level departure o.k. in part because D did not profit personally, contracts 

were favorable to the government, and "calculated loss significantly . . . overstated the 

seriousness of the defendant's conduct” – see §2F1.1 comment. (n.7(b)); U.S.  v. Monaco, 23 

F.3d 793, 799 (3d Cir. 1994) (D's intent not to steal money from U.S.  but to expedite payment 

that would have been due at some future time); U.S.  v. Rostoff, 53 F.3d 398 (1st Cir. 1995) 

(multiple causes of the losses including permissive attitude of bank's senior management, buyer's 

greed, and unexpected nosedive of condo market warranted downward departure); U.S.  v. 

Gregorio, 956 F.2d 341 (1st Cir. 1992) (departure granted because losses resulting from 

fraudulently obtained loan were not caused solely by the defendant’s misrepresentation). 

 

District Court 

U.S. v. Milne  384 F.Supp.2d 1309 (E.D.Wis.,2005) (in bank fraud case where guidelines 

18 to 24 months court sentences to 6 months jail and 6 months home confinement for various 

reasons noting that “With their almost singular focus on loss amount, the guidelines sometimes 

are insufficiently sensitive to personal culpability”);   U.S.  v. Redemann, 295 F. Supp. 2d 887 

(E.D. Wisc. 2003) (in bank fraud case where guidelines were 18-24 months, for loss of 2.5 

million, court departed downward two levels in part because  loss significantly overstated 

seriousness of offense. “Under application notes 8(b) and 11, the court may depart when the 

amount of loss determined under § 2F1.1(b)(1) significantly overstates the seriousness of the 

defendant's offense. U.S.S.G. § 2F1.1 cmt. n. 8(b) & 11 (1998).”  Here defendant submitted false 

invoices for work supposedly done on the bank, but he did in fact do some valuable work for the 

bank which was not adequately recognized by the loss figure); U.S. v. Roen, 279 F.Supp. 2d 986 

(E.D. Wisc. 2003) (in mail fraud scheme where D wrote  checks on closed bank accounts  in the 

amount of $1.2 million as payment for various items he attempted to buy and where None of the 

checks were honored, and defendant did not obtain any goods, departure of nine levels granted 

on the grounds that “the amount of loss bore little or no relation to economic reality.” “the 

discrepancy between the actual loss - $19,000 - and the intended loss - over $1.2 million - was 

extreme.”);  U.S.  v. Maccaul, 2002 WL 31426006 (S.D.N.Y. Oct. 28, 2002)(unpublished) (in 

stock manipulation scheme by brokers, defendant granted downward departure, because “it is 

virtually impossible to justify imprisoning the defendants before this Court for up to five times as 

long as the [codefendant] who hired, inspired, and gravely misled them” and because “the loss 

provision…does not make sense when up to 250 people are participating  [in the fraudulent 

scheme], and the loss is difficult if not impossible to apportion fairly.”); U.S.  v. Corcoran, 2002 

WL 31426019 (SDNY Oct. 28, 2002) (unpub.) (four level departure for same reasons in 

Maccaul, supra);  U.S. v. Distefano, 2002 WL 31426023 (SDNY Oct. 28, 2002) (unpub.) (three  

level departure for reasons set forth in Corcoran and Maccaul, supra);  U.S.  v. Oakford Corp, 79 

F.Supp. 2d 357 (S.D.N.Y. 2000) (13 level departure granted where offense level overstates 

http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=FSGS2F1%2E1&FindType=L&AP=&RS=WLW4.02&VR=2.0&FN=_top&SV=Split&MT=Washington
http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=FSGS2F1%2E1&FindType=L&AP=&RS=WLW4.02&VR=2.0&FN=_top&SV=Split&MT=Washington
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gravity offense–here each defendant personally realized “only small portion of the overall gain” 

of $15 million–and where agency  tacitly encouraged floor brokers to “push the envelope” ).  

 

35A.  Intended Loss overstates criminal conduct where such loss farcical 

 

See U.S.  v. Corsey 723 F.3d 366, 377  (2
nd

 Cir. 2013)  (concurring opinion) (where 

defendant were convicted of conspiracy to commit wire fraud involving farcical scheme to dupe 

investors—20-year sentence unreasonable--using intended los of billions of dollars unfair 

because similar to scheme to sell the Brooklyn Bridge for a billion—no actual loss, and no one 

could take intended loss seriously) 

 

36. Guidelines places inordinate emphasis on amount of loss 

 

See United States v. Adelson, 441 F. Supp. 2d 506, 509 (S.D.N.Y. 2006) (in securities fraud 

case, the incredibly high offense level of 55 (!) results from “the inordinate emphasis that the 

Sentencing Guidelines place in fraud cases on the amount of actual or intended financial 

loss..... the precipitous decline in stock price that typically accompanies a revelation of fraud 

generates a multiplier effect that may lead to guideline offense levels that are, quite literally, off 

the chart”  without any explanation of “why it is appropriate to accord such huge weight to [this] 

factor[ ]”). United States v. Emmenegger, 329 F. Supp. 2d 416, 427-28 (S.D.N.Y. 2004) (The 

specific amount of loss is often “a kind of accident” and thus “a relatively weak indicator of [ ] 

moral seriousness . . . or the need for deterrence” most defendants do not set out to defraud a 

specific amount of money; rather, the amount of loss is dependent on the security procedures in 

place and the point in time when the ongoing fraud happens to be detected.  “Had [the defendant] 

been caught sooner, he would have stolen less money; had he not been caught until later, he 

would surely have stolen more.”);  See Frank O. Bowman III, Sentencing High-Loss Corporate 

Insider Frauds After Booker, 20 Fed. Sent. R. 167, 170, 2008 WL 2201039, at 7 (“[m]any factors 

for which loss was already a proxy not only have been given independent weight but also impose 

disproportionate increases in prison time because they add offense levels on top of those already 

imposed for loss itself and do so a the top of the sentencing table where sentencing ranges are 

wide… [a]ny case involving a corporate officer and a multimillion-dollar fraud will almost 

always trigger application of multiple offense-level enhancements that have the effect of 

punishing the defendant over and over for the same basic thing – conducting a big fraud in a 

corporate setting.”).  

 

37.   Amount of Loss Causes Multiple Overlapping Enhancements At High Offense Level.  

 

 U.S. v. Lauersen, 348 F.3d 329 (2nd Cir. 2003) (where doctor convicted of defrauding 

insurance companies and  government of more than one million dollars for unauthorized medical 

procedures, and where multiple enhancements for loss affecting financial institution and abuse of 

trust were overlapping and caused offense level to go to 33, “the cumulation of such substantially 

overlapping enhancements, when imposed upon a defendant whose adjusted offense level 

translates to a high sentencing range, presents a circumstance that is present "to a degree" not 

adequately considered by the Commission...[and] permits a sentencing judge to make a 
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downward departure”-remanded);  U.S. v. Jackson, 346 F.3d 2 (2
nd

 Cir. 2003) (in credit card 

fraud, multiple overlapping enhancements can justify a downward departure—“although the 

enhancements imposed by the District Court are permissible, they are all little more than 

different ways of characterizing closely related aspects of Jackson's fraudulent scheme. Thus, his 

base level of 6 was increased 10 levels because his offense involved a large sum of money, 

another 2 levels because he carefully planned the activity, another 2 levels because he used 

sophisticated means, and another 4 levels because the scheme was extensive. Even though these 

enhancements are sufficiently distinct to escape the vice of double counting, they substantially 

overlap. Most fraud schemes that obtain more than one half million dollars involve careful 

planning, some sophisticated techniques, and are extensive.” “ Moreover, a phenomenon of the 

Guidelines, graphically illustrated by this case, is that any one enhancement increases the 

sentencing range by a far greater amount when the enhancement is combined with other 

enhancements than would occur if only [12] one enhancement had been imposed.”);  U.S.  v. 

Gigante, 94 F.3d 53, 56 (2d Cir.1996) (downward departure authorized where substantially 

enhanced sentence range results from series of enhancements proven only by preponderance of 

the evidence). 

U.S. v. Parris 573 F.Supp.2d 744 (E.D.N.Y. 2008)  (in securities fraud case where guideline 360-

life, court imposes 60 months sentence because multiple enhancements lead to “piling on of 

points” and an  irrational guideline range that is “patently absurd.”   “Fortunately, thanks to 

the Supreme Court, district courts are now “allowed to impose a sentence that varies from the 

Guidelines based solely on . . . disagreements with the Guidelines,” as long as they “state the 

basis for [their] disagreement along with ‘sufficient justifications’ for ‘the extent of any 

departure.’” U.S. v. Cutler, 520 F.3d 136, 163 (2
nd

 Cir. 2008)(quoting Gall, 552 U.S. 38 (2007)). 

U.S. v. Adelson,  441 F.Supp.2d 506 (SDNY  2006 ) (“the [Sentencing] Commission has never 

explained the rationale underlying any of its identified specific offense characteristics, why it has 

elected to identify certain characteristics and not others, or the weights it has chosen to assign to 

each identified characteristic..... Here, their combined effect -– an added 20 points under the 

Government’s approach –- ill-fits the situation of someone like Adelson.  It represents, instead, 

the kind of “piling-on” of points for which the guidelines have frequently been criticized.  ”)( 

“Even the Government blinked at this barbarity”) (this case illustrates “the utter travesty of 

justice that sometimes results from the guidelines’ fetish with abstract arithmetic, as well as 

the harm that guideline calculations can visit on human beings if not cabined by common 

sense.”)  

 

37A. Multiple Enhancements for porn that are similar yield guideline that is too harsh 

 

U.S. v. Dorvee  604 F.3d 84 (2d Cir.  2010) (where defendant pled guilty to distribution of 

pornography sentence of 240 months vacated as unreasonable in part because  of multiple 

enhancements that apply in almost all cases: “worth noting that 96.6% of defendants received at 

least a two-level enhancement based on the number of images possessed  On top of that, many of 

the § 2G2.2 enhancements apply in nearly all cases. Of all sentences under § 2G2.2 in 2009, 

94.8% involved an image of a prepubescent minor (qualifying for a two-level increase pursuant 

to § 2G2.2(b)(2)), 97.2% involved a computer (qualifying for a two-level increase pursuant to § 

2G2.2(b)(6)), 73.4% involved an image depicting sadistic or masochistic conduct or other forms 
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of violence (qualifying for a four-level enhancement  pursuant to § 2G2.2(b)(4)), and 63.1% 

involved 600 or more images (qualifying for a five-level  enhancement pursuant to § 

2G2.2(b)(7)(D)). In sum these enhancements, which apply to the vast majority of defendants 

sentenced under § 2G2.2, add up to 13 levels, resulting in a typical total offense level of 35); 

.U.S. v. Grossman, 513 F.3d 592 (6
th

 Cir. 2008) (in case of possession of child porn. where 

guidelines 135-168 months, district court’s variance to 66 months and 10 years supervised 

release proper in part because district court perceived that multiple enhancements [images of 

prepubescent minors, distributing for value, use of computer, etc.] were for similar activity that 

“improperly exaggerated the guidelines” and created punishment greater than necessary.  

Enhancements that “almost repeat one another...speaks not to a problem of double counting but 

to a perception that the guidelines sentence is higher than this conduct deserves—a concern that 

Booker aptly allows a court to consider in applying advisory guidelines.”); ”); U.S. v. Parris 573 

F.Supp.2d 744 (E.D.N.Y. 2008)  (in securities fraud case where guideline 360-life, court imposes 

60 months sentence because thinks guideline range irrational: “Fortunately, thanks to the 

Supreme Court, district courts are now “allowed to impose a sentence that varies from the 

Guidelines based solely on . . . disagreements with the Guidelines,” as long as they “state the 

basis for [their] disagreement along with ‘sufficient justifications’ for ‘the extent of any 

departure.’” U.S. v. Cutler, 520 F.3d 136, 163 (2
nd

 Cir. 2008)(quoting Gall, 552 U.S. 38 (2007));  

 

37B. Computer enhancement makes no sense today and unfairly enhances the guideline. 

 

U.S. v. Kelly, 686 F.Supp.2d 1202 (D.N.M. 2012) (where defendant convicted of poss. of child 

porn., court grants departure in part because the enhancement for use of computer unfarily 

lengthens guidelines in that computers are ubiquitrous and is the reason defendants possess the 

porn. In the first place.  “[a]s widespread as computer use is now, enhancing for use of the 

computer is a little like penalizing speeding, but then adding an extra penalty if a car is 

involved.” ) 

 

38. Money Laundering Is Only Incidental To Underlying Crime Or Where Not Drug 

Related. 

 

U.S.  v. Threadgill, 172 F.3d 357 (5th Cir. 1999) (downward departure proper in money 

laundering case because crime was only incidental to defendants’ two million dollar illegal 

gambling operations, and defendants never used laundered money to further other illegal activity.  

Departure also proper because statutes aimed not at white collar fraud offenders but at the drug 

trade, racketeering, and more complex offenses); U.S.  v. Woods, 159 F.3d 1132 (8th Cir. 1998) 

(where D filed for bankruptcy but concealed ownership of $20,000 of stock and deposited 

proceeds of sale into bank account – and where convicted of money laundering, downward 

departure proper because underlying offense was not drug trafficking or some other offense 

typical of organized crime so offense did not fall into “heartland” of money laundering crimes); 

U.S.  v. Buchanan, 987 F.Supp. 56 (D.Mass. 1997) (Downward departure from base offense 

level was warranted for bank president convicted of money laundering that consisted of breaking 

down settlement check received by bank into several checks in amounts of less than $10,000 and 

making those checks payable to fictitious people; defendant's conduct was outside the heartland 
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of the offense, which was characterized by knowing conversion of large sums of money from 

illegal transactions, like drug trafficking or mob activities.); U.S.  v. Bart, 973 F. Supp. 691 

(W.D.Tex. 1997) (Downward departure from sentencing guidelines was justified on defendants' 

convictions for money laundering in connection with their sale of aircraft parts to Israeli armed 

forces; money laundering guidelines were intended to apply to large scale drug and organized 

crime enterprises laundering large amounts of money, decision to charge defendants under 

money laundering statute deviated from typical prosecutorial practices, adherence to guidelines 

would result in sentencing disparities between similar crimes).  

 

38 A. The defendants never used the laundered money to further other criminal activities. 

 

U.S. v. Threadgill  172 F.3d 357, 376 -377 (5
th

 Cir. 1999) (departure warranted in part because  

the defendants’ conduct was atypical in that they never used the laundered money to further 

other criminal activities. Based on those two factors, the district court departed downward under 

U.S.S.G. § 5K2.0, sentencing each of the defendants to 42 months imprisonment). 

 

38B.  Money Laundering guidelines arbitrarily determined  

 

U.S. v. Carter,  538 F.3d 784 (7
th

 Cir.  2008)  (where 61 year old defendant convicted of money 

laundering and tax fraud and guidelines 87-108 months, district court’s sentence of 24 months 

reasonable in part because district court properly found that case was atypical and referred to a 

1997 report by the Sentencing Commission. See Sentencing Policy for Money Laundering 

Offenses, United States Sentencing Commission (Sept. 18, 1997), available at 

http://www.ussc.gov/r_congress/LAUNDER.PDF. That report states that the “relatively high 

base offense levels under the money laundering guidelines,” id. at 4, are “inflexible and 

arbitrarily determined” without connection “to the seriousness of the defendant’s actual offense 

conduct,” id. at 9....The Commission concluded from its investigation that the sentencing 

structure was generating disproportionate penalties for violations of federal laws in that serious 

misconduct was not being punished more severely than less serious offenses and that the 

structure should be recalibrated to reflect directly the seriousness of the 

underlying offense. Id. at 10”)  

 

39. Short sentences adequate in white collar cases for general deterrence 

 

U.S. v. Libby, (where Scooter  Libby convicted of perjury and obstruction of justice and receives 

30-month guideline sentence, President Bush commutes the prison sentence to 0 months because 

30 months “excessive” and because the conviction itself is “harsh punishment” where “the  

reputation he gained through his years of public service and professional work in the legal 

community is forever damaged [,] his wife and young children have also suffered immensely, 

[where], he will remain on probation, [and where]the significant fines imposed by the judge will 

remain in effect, [and where] the consequences of his felony conviction on his former life as a 

lawyer, public servant and private citizen will be long-lasting.”)  (found at 

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html)   
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U.S. v. Adelson 441 F.Supp.2d 506 (SDNY  2006 )(in securities fraud case, where guidelines 

call for life, court imposes 42 months in part because “there is a considerable evidence that even 

relatively short sentences can have a strong deterrent effect on prospective ‘white collar’ 

offenders.”)[citing Richard Frase, Punishment Purposes, 58 Stanford L. Rev. 67, 80 (2005); 

Elizabeth Szockyj, Imprisoning White Collar Criminals?, 23 S. Ill. U. L.J. 485, 492 (1998); 

United States Sentencing Commission, Fifteen Years of Guidelines Sentencing 56 (2004) 

(noting that the Sentencing Guidelines were written, in part, to “ensure a short but definite 

period of confinement for a larger proportion of these ‘white collar’ cases, both to ensure 

proportionate punishment and to achieve deterrence”.] and noting “Moreover, the 

Government at no time here presented any evidence or cited to any studies indicating that a 

sentence of more than three-and-a-half years was necessary to achieve the retributive and general 

deterrence objectives applicable to a case like this one... And “necessary” is the operative word, 

for section 3553(a) expressly dictates that “[t]he court shall impose a sentence sufficient, but not 

greater than necessary, to comply with the purposes set forth in paragraph (2) of this subsection” 

(emphasis supplied).”).   

 

40. The Defendant's Crime Constituted Aberrant Behavior. 
 

USSG § 5K2.20  Caveat I: effective April 30, 2003  for  sex and child porn crimes 

committed  on or after that date, this departure has been eliminated by the Feeney Amendment); 

but after Booker, the same factor now relevant under 18 U.S.C. 3553(a).   

 

Caveat II.  For crimes committed after October 27, 2003 aberrant conduct departure 

prohibited by USSG 5K2.20(c)(4) if defendant subject to a mandatory minimum term of 5 years 

or more for drug offense, regardless of whether the defendant  meets the safety valve criteria 

under USSG 5C1.2.  The departure also prohibited, under USSG 5K2.20 (c)(4)(B) if defendant 

has “any other significant prior criminal behavior,” even if not otherwise counted under Chapter 

4. Also fraud schemes generally will not qualify for the departure. USSG 5K2.20, Application 

Note 2.  Also a departure for aberrant conduct is authorized but only for “a single criminal 

occurrence or single criminal transaction that was committed without significant planning, was 

of limited duration, and represented a marked deviation from an otherwise law abiding life.” 

USSG § 5K2.20 (b) Further, this departure is unavailable if (1) offense involved serious bodily 

injury or death, (2) use or discharge of a firearm, (3) a serious drug trafficking crime, or (4) the 

defendant has more than one criminal history point. § 2.20(c).  

 

The foregoing caveats are highly questionable in light of Booker because “aberrant conduct” or 

its equivalent principle is a mitigating factor under 18 U.S.C. 3553(a).  See  U.S. v. Howe, 543 

F.3d 128 (3
rd

 Cir. 2008) (where defendant convicted of mail fraud  with loss of $150,000 and 

guidelines 18-24 months, sentence of probation with 3 months home detention  not unreasonable 

even though cover up lasted two years  in part because crime was “isolated mistake...in the 

context of [the defendant’s ] entire life.”); United States v. Jones, 158 F.3d 492 (10th Cir. 1998) 

(where defendant convicted of felon in possession, district court properly considered conduct 

“aberrant conduct” which along with 10 other factors warranted a downward departure).  
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 U.S. v. Germosen, 473 F.Supp.2d 221 (D. Mass. 2007) (in case of conspiracy to import 

heroin where guidelines 37-46 months, aberrant behavior departure to 6 months home detention 

where defendant's agreement to act as a “mule” on two occasions by swallowing pellets 

represented a marked deviation from an otherwise law abiding life; offense did not involve 

much thought or deliberation and defendant fully cooperated with authorities. “The 2003 

Guideline definition of “serious drug transaction” in § 5K2.20 excludes the offense of which 

Germosen stands convicted. It would put into the same category an offender who is so far down 

the organizational tree that he would endanger his life by putting drugs in his own body, for a 

relatively small sum of money, and one who was reaping vast profits from the same act and the 

same quantity. Nowhere in the Guidelines is there any indication of why this exclusion makes 

sense, or comports with the purposes of sentencing. In a now advisory Guideline regime, I will 

not assume that § 5K2.20 reflects the statutory purposes when it clearly does not.”); U.S. v. 

Leyva-Franco  2006 WL 64422 (9th Cir. 2006) (unpub.) (District court did not abuse its 

discretion in drug smuggling prosecution in granting four-level downward departure for 

aberrant behavior, in light of evidence that conduct was single criminal occurrence that was 

committed without significant planning, was of limited duration, and represented marked 

deviation by defendant from otherwise law-abiding life.). 

 

  U.S. v. LaVallee 439 F.3d 670 (10
th

 Cir. 2006)(where prison guard convicted of 

conspiracy to violate inmates rights by assaulting him, downward departure for aberrant 

behavior (and victim provocation) proper where inmate had made sexually explicit remarks to a 

female officer, and threatened defendant );  U.S. v. Smith, 387 F.3d 826 (9
th

 Cir. 2004) (where 

D convicted of retaliating against a witness (18 U.S.C. 1513(b)(2)), case remanded to district 

court to reconsider its refusal to grant aberrant behavior departure, nothing that fact that 

defendant may have had time to plan the offense does not mean it was the result of “significant 

planning,” and that crime lasted for ten minutes does not mean it lasted a long time; and that the 

conduct was indeed extraordinary); U.S. v. Vieke,  348 F.3d 811 (9th Cir. 2003) (because 

government made only pro forma objection, court of appeals refuses to review district court’s 

four level downward departure to probation in credit card fraud case where district court said 

crime committed because of “pathological nature of the [gambling] addiction” and was “totally 

out of suit with the rest of her life and the behaviors” even though fraud went on for years).  

 

 After Booker, see  U.S.  v. Working, 224 F.3d 1093 (9th Cir. 2000) (en banc) (where 

woman convicted of attempted murder of husband and use of firearm, when he threatened 

divorce and taking children, district court may properly depart 21 levels (on att. murder 

guideline) for aberrant conduct even though crime well-planned and relentlessly executed, but 

remanded for court to give reasons for extent (from range of 87 to 108 months to one day), but 

on appeal after remand, departure vacated because  unreasonably great and based on 

impermissible factors. 287 F.3d 801 (2002); U.S.  v. Lam, 20 F.3d 999, 1003-05 (9th Cir. 

1994)(where law-abiding immigrant obtained  sawed-of shotgun to protect his family against 

predators after he and pregnant sister were robbed by three gunman, and where D not aware that 

he possessed illegal weapon, and where only prior driving without a license, court had discretion 

to downward depart from 18 month sentence because of aberrant conduct-note court rejects view 

that aberrant conduct must be single incident; and rejects view that must be first offense); U.S.  

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.11&fn=_top&sv=Split&tc=-1&findtype=L&docname=FSGS5K2.20&db=1000546&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Oregon
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.11&fn=_top&sv=Split&tc=-1&findtype=L&docname=FSGS5K2.20&db=1000546&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Oregon
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v. Fairless, 975 F.2d 664 (9th Cir. 1992) (bank robbery, down on the floor, with unloaded gun, in 

light of depression, loss of job, first offense, "shocked" response of family, constitutes aberrant 

behavior justify downward departure from 60 to 30 months); U.S.  v. Morales, 972 F.2d 1007, 

1011 (9th Cir. 1993) (court may downward depart for "aberrant conduct" where no criminal 

history); U.S.  v. Takai, 941 F.2d 738, 744 (9th Cir. 1991)(multiple incidents over six-week 

period in effort to obtain green cards by bribing INS official still constituted a single act of 

aberrant behavior where D's crime did not lead to pecuniary gain, government agent influenced 

D to commit crime, and one D committed charitable acts-outstanding good deeds); U.S.  v. 

Dickey, 924 F.2d 836 (9th Cir. 1991) (crime may be aberrant where D stole $80,000 which he 

received by bank error); U.S.  v. Garcia, 182 F.3d 1165, 1176 (10th Cir. 1999) (that defendant’s 

crime was “carefully planned” did not preclude finding of aberrant behavior because the correct 

focus is not on the number of discrete acts undertaken by the defendant but rather on the 

aberrational character of the conduct); U.S.  v. Jones, 158 F.3d 492 (10th Cir. 1998) (where 

defendant pled guilty to possession of a firearm by a prohibited person, the district court did not 

abuse its discretion in departing downward by three levels to probation when, as one of eleven 

factors, it considered that crime was aberrant conduct where the defendant had been law abiding 

until age 35 when his marriage disintegrated).  

 

District Court: U.S. v Myers,  353 F.Supp.2d 1026 (S.D. Iowa 2005) (where D 40 years 

of age with no record and lead blameless life convicted of unlawful possession of short-barreled 

shotgun he sold to his cousin four years earlier, and where advisory guideline 20-30 months, 

departure to time served and three month term of supervised release because of aberrant conduct 

and because other purposes of sentencing satisfied); U.S. v. Hued, 338 F.Supp.2d 453 (S.D.N.Y. 

2004) (where defendant pled guilty to making maintaining a place to store heroin with range of  

41 to 51 months,  downward departure of 11 levels granted under 5K2.20(c) for aberrant conduct  

because she “was never actively involved in the planning of the criminal conduct” and her 

conduct was of “limited duration” and “a marked deviation from an otherwise law-abiding 

life.”);  U.S. v. Booe,  252 F.Supp. 2d 584 (E.D. Tenn. 2003) (defendant who robbed bank with 

note granted 9 level downward departure for aberrant conduct because she was a 22 year old 

black single mother of a one year old son, had severe depression, no criminal record and felt 

guilt over child's well being--little planning and no violence); U.S. v. Hancock, 95 F.Supp.2d 

280 (E.D.Pa. 2000)(downward departure warranted for “aberrant conduct” in felon in possession 

case where D happened upon weapon and possessed it for very short time to dispose of it, 

because conduct was aberrant); U.S.  v. Iaconetti, 59 F.Supp.2d 139 (D. Mass. 1999) (Defendant, 

who had no prior criminal record and who pled guilty to the charge of conspiracy to possess with 

intent to distribute cocaine, was entitled to eleven-level departure from Sentencing Guidelines 

(from level 25 to level 14) based on "single acts of aberrant behavior"--gambling debts to a loan 

shark caused by defendant's gambling compulsion resulted in defendant agreeing with loan 

shark's idea as to how to extinguish the debts after defendant had tried to pay the debts from his 

personal resources, his business, and his family); U.S.  v. Martinez-Villegas, 993 F.Supp. 766 

(C.D. Cal. 1998)(in drug case downward departure of one level granted because of aberrant 

conduct where government offered much money to defendant with no criminal record to perform 

single act of transporting drugs); U.S.  v. Delvalle, 967 F.Supp. 781 (E.D. N.Y. 1997) 

(defendant’s involvement in drug conspiracy on two different days, separated by a week, were so 
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loosely related they could be seen as single act of aberrant conduct warranting twelve-level 

departure); U.S.  v. Patillo, 817 F. Supp. 839 (C.D. Cal. 1993) (first time offense, possession of 

681 grams of crack, "out of character" for defendant who had stable employment history and in a 

moment of "financial weakness" and "unusual temptation" and demonstration of "tremendous 

remorse"); U.S.  v. Baker, 804 F. Supp. 19, 21 (N.D.Cal. 1992) (where D pled guilty to 

possession of one kilogram of crack downward departure to minimum mandatory sentence 

proper where act was "single act of aberrant behavior"); U.S.  v. McCarthy, 840 F. Supp. 1404 

(D. Colo. 1993) (aberrant behavior departure to probation proper for armed bank robber who was 

disorganized and unsophisticated where he was also facing 5 year mandatory minimum for 

possession of gun). 

 

41. The Defendant is Law Abiding Citizen Who Just Did a Dumb Thing 

 

U.S. v. Hadash  408 F.3d 1080, 1084 (8
th

 Cir. 2005) (where defendant pled guilty of possession 

stolen firearms, and guidelines 12 to 18 months, district court reasonably departed downward by 

six levels because the district court said the defendant was simply "a law abiding citizen, who 

[did] an incredibly dumb thing" and said that the defendant “was not the type of defendant the 

guidelines section was designed to punish.”). 

 

42. The defendant was law abiding young man who made a bad mistake and used poor 

judgment 

 

 U.S. v. Kathman, 490 F.3d 520 (6
th

 Cir. 2007) (where D pled guilty (under Alford) to 

involuntary manslaughter arising from drunk driving killing 2 of his passengers, and where 

guideline range 42-51 months district court’s sentence of 24 months proper in part because 

driving was not as reckless as in other cases and because defendant was “a law abiding fine 

young man who made a bad mistake on this evening and used poor judgment ..he was a high 

school athlete, worked to pay his way through college ...and described by friends as responsible, 

honest, caring, hard-working, and trustworthy.” ) 

 

43. Rendering Aid To Victim. 
 

"Rendering aid to a victim is a factor that is not considered by the guidelines." U.S.  v. 

Tsosie, 14 F.3d 1438, 1443 (10th Cir. 1994).  

 

44. Defendant's Conduct Did Not Threaten The Harm Sought To Be Prevented By The 

Law Proscribing The Offense – Perceived Lesser Harm. 
 

See U.S.S.G. § 5K2.11 (departure permissible where d commits a crime “to avoid a 

perceived greater harm...[where] circumstances significantly diminish society’s interest in 

punishing the conduct” or where “conduct may not cause or threaten the harm or evil sought to 

be prevented by the law”);  U.S. v. Fuson 2007 WL 414265 (6
th

 Cir. Feb. 8, 2007) (unpub) 

(where defendant convicted of felon in possession of firearm and guidelines 24-30 months, 

court’s sentence of probation and 6 months home confinement reasonable in part because 
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defendant’s wife bought the antique not for any criminal purpose);  U.S. v. Williams, 432 F.3d 

621 (6
th

 Cir.  2005) ( in felon in possession case, judge departed to 24 months (from 48) in part 

because D possessed gun in self defense to avoid perceived greater harm); U.S. v. Bayne 2004 

WL 1488548, 103 Fed. Appx. 710  (4
th

 Cir. 2004) (unpub.) (where D charged with possession of 

sawed off shotgun, four level departure by district court not improper where D lent gun to a 

friend who returned it sawed off and where no evidence D possessed shotgun for any unlawful 

purpose and where possession would not "cause or threaten the harm or evil sought to be 

prevented by the law proscribing the offense”); U.S.  v. Hemmingson, 157 F.3d 347 (5th Cir. 

1998) (one illegal $20,000 campaign contribution was not within the heartland of money 

laundering cases involving long-running, elaborate schemes, so downward departure proper); 

U.S.  v. Clark, 128 F.3d 122 (2d Cir. 1997) (remanding-district court has discretion to depart 

downward on lesser harms theory in felon in possession case where defendant had purchased gun 

as a gift for his brother and thus not engaged in activity Congress meant to proscribe); U.S.  v. 

Barajas-Nunez, 91 F.3d 826 (6th Cir. 1996) (not plain error to depart under lesser harms 

provisions of §5K2.11 where defendant had illegally reentered country after having been 

deported when he believed his girlfriend was in grave danger of physical harm and wanted to 

obtain surgery for her, but remanded to explain extent of departure); U.S.  v. Bernal, 90 F.3d 465 

(11th Cir.1996)(D convicted of violation of Lacey Act by exporting primates to Mexico properly 

given downward departure from 24 months to 70 days because D did not threaten animals-the 

harm sought to be prevented by the statute-but rather loved animals and wanted them to 

propagate in Mexico); U.S.  v. Carvell, 74 F.3d 8 (1st Cir. 1996)(where D claims he grew 

marijuana to combat depression and suicidal tendencies, district court may consider downward 

departure from 70-month sentence under § 5K2.11, the "lesser harms" provision, because sole 

question is whether the D committed the offense in order to avoid a perceived greater offense); 

U.S.  v. White Buffalo, 10 F.3d 575 (8th Cir. 1993) (downward departure proper for defendant 

who possessed sawed-off shotgun to shoot animals that killed his chickens); U.S.  v. Hadaway, 

998 F.2d 917, 919-20 (11th Cir. 1993) (remanded--where D possessed sawed-off shotgun, court 

has power to depart downward if possession threatened lesser harm than statute intended to 

prevent–defendant claimed that, on a whim, he exchanged a bucket of sheetrock for the shotgun, 

intending to keep it as a curiosity or to use it for parts-defendant also said he did not keep the 

sawed-off shotgun among his admittedly large collection of firearms because he wasn't sure it 

worked).  

 

District Court: U.S. v. VanLeer, 270 F.Supp.2d 1318 (D. Utah 2003)  (Judge Cassell) (in 

felon in possession case four level departure  (from 36 to 18 months)  granted because defendant 

brought shotgun to pawnshop and sold it; so by disposing of gun outside the heartland of cases--

also asserts Feeney amendment changes little);    U.S. v. Nava-Sotelo, 232 F.Supp. 2d 1269, 

1283 (D.N.M. 2000) (D convicted of kidnapping and assault in attempt to help brother escape 

from lengthy sentence granted downward departure under 5K2.11 in part because D  “believed 

that his choice to assist his brother in the escape attempt was a lesser harm than the devastating 

consequences to his parents' mental and physical well-being should they have discovered his 

brother's true sentence."); U.S.  v. Hancock, 95 F.Supp.2d 280 (E.D.Pa. 2000) (downward 

departure warranted in atypical felon in possession case where D happened upon weapon and 

possessed it for very short time to dispose of it). 
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45.  Incarceration or too long a sentence would impair Rehabilitation or treatment 

[Argument much strengthened in light of Booker.  

 

U.S. v. Stall 581 F.3d 276 (6th Cir.  2009)  (in child porn. case where guidelines 57-65 

months, court’s sentence of 1 day in jail, 10 years supervised release, and one year house arrest, 

not unreasonable in part because of strong testimony by expert as to defendant’s mental state, 

ongoing therapy,  and unlikely chance of recidivism, and that imprisonment would interrupt 

course of treatment);  U.S. v. Olhovsky 562 F.3d 530 (3d Cir. 2009)(where defendant convicted 

of possession of porn., district court’s below-guideline sentence of 72 months unreasonably high 

in part because the record did not reflect the reasons for the court’s “ believing that treatment in 

prison would “provide . . .correctional treatment in the most effective manner” [as required by 18 

U.S.C. § 3553(a)(2)(D)]  despite [treating psychologist’s] opinion to the contrary” and that in 

prison defendant “would just regress terribly.”); U.S. v. Autery   555 F.3d 864 (9th Cir. 2009) 

(where defendant convicted of poss. of porn. and where guidelines 41-51 months, court’s sua 

sponte variance to probation not unreasonable in part because of district court’s determination 

that incarceration “would undermine” defendant’s rehabilitation and that “probation with 

psychiatric treatment was a more appropriate sentence” than incarceration); U.S. v. Duhon, 541 

F.3d 391 (5
th

 Cir. 2008)  (where defendant convicted of possession of child porn and guidelines 

33-40 months, district court’s sentence to probation reasonable in part “Because of the district 

court’s strong emphasis on [Duhon’s] general need for treatment”); U.S. v. Cherry, 487 F.3d 366 

(6
th

 Cir. 2007)  (where defendant convicted of possessing child pornography and guideline range 

was 210-262 months, sentence of 120 months (43% variance from guidelines) was proper in part 

because defendant wanted to continue counseling and treatment but nothing available in prison);   

U.S. v Polito, (5
th

 Cir. Jan. 31, 2007) 2007 WL 313463 (unpub.) (where defendant convicted of 

possession of child pornography and guidelines 27-33 months, district court’s sentence of 

probation with one year house arrest reasonable in part because “a term of imprisonment would 

interrupt Polito’s mental health treatment”);  U.S. v. Collington,  461 F.3d 805  (6
th

 Cir. 2006) (in 

drugs and gun case where guidelines 188 -235, sentence of 120 months affirmed in part because  

“a 120 month sentence  is sufficient enough to reflect the crimes committed while allowing for 

the possibility that Collington  may reform and after his release from prison, when he is in his 

mid-thirties, may go on to a productive life in society.”);  U.S. v. Halsema  2006 WL 1229005, 2 

(11
th

 Cir. 2006) (unpub.) (in child porn case where guidelines 57-71 months, district court’s 

sentence of 24 months proper where “district court relied on expert testimony that a longer 

sentence would negatively affect Halsema's rehabilitation.”); See U.S. v. Pallowick  364 

F.Supp.2d 923 (E.D. Wisc. 2005) (where Defendant convicted of six armed bank robberies and 

advisory guidelines were 70-87 months, court imposes sentence of 46 months because no one 

was hurt and defendant made no direct threats of harm, defendant's only prior offense was 

burglary committed shortly before robberies, his severe mental illness of major depressive 

disorder and anxiety disorder played major role in offenses, after arrest he completed in-patient 

treatment, enrolled in counseling, and took medication, he was not dangerous and unlikely to re-

offend.  “I further conclude[] that sending defendant to prison for a lengthy period of time 

would not aid in his rehabilitation and might actually hinder the progress he made in 

counseling. See 18 U.S.C. § 3553(a)(2)(D)”); U.S. v. Thompson, 315 F.3d 1071 (9th Cir.  2002) 

(Berzon, J. concurring) (although district court erred in departing downward on ground that D's 
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conduct outside heartland of possession of child porn guideline, district court should consider 

departure to allow D to enter sex treatment in prison immediately, instead of waiting years in 

prison); U.S.  v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled guilty to possession 

of a firearm by a prohibited person, the district court did not abuse its discretion in departing 

downward by three levels when, as one of eleven factors, it considered that imprisonment would 

sever the defendant’s access to rehabilitative counseling – one of the purposes of sentencing is 

“to provide the defendant with needed education or vocational training, medical care, or other 

correctional treatment in the most effective manner.” 18 U.S.C. §3553(a)(2)(D)); U.S.  v. Martin, 

827 F.Supp. 232 (S.D.N.Y. 1993) (district court departed downward from 48 to 30 months to 

enable D to be eligible for boot camp.  Court found that boot camp might help the defendant 

make a clean break with former lifestyle and departure proper if boot camp provided the best 

hope of protecting the public, deterring misconduct and providing rehabilitation); cf. U.S.  v. 

Duran, 37 F.3d 557, 560-61 & n. 3 (9th Cir. 1994) (“once imprisonment is selected as the means 

of punishment,” the court may consider "correctional treatment" and "rehabilitation" to 

determine the length of sentence.  In this case, these considerations justified a longer sentence. 

Court notes that "a sentence of not less than 12 nor more than 30 months permits the court to 

commit a defendant to an Intensive Confinement Center."  In addition, a sentence of 18 to 24 

months allowed inmate to enter, complete, and receive "fullest possible benefit under prison drug 

abuse program."). 

 

45A. Treatment and counseling rather than prison protects the public and promotes 

deterrence. 

 

U.S. v. Duhon, 541 F.3d 391 (5
th

 Cir.  2008)  (where defendant convicted of possession of child 

porn and guidelines 33-40 months, district court’s sentence to probation reasonable in part 

“Because of the district court’s strong emphasis on [Duhon’s] general need for treatment”); U.S. 

v. Grossman, 513 F.3d 592 (6
th

 Cir. 2008)  (in case of possession of child porn. where guidelines 

135-168 months, district court’s variance to 66 months and 10 years supervised release proper in 

part because “while the [district] court accounted for § 3553(a)’s concerns that the sentence 

protect society and deter future criminal conduct, it opted to pursue those goals, not through a 

longer term of imprisonment, but through extensive counseling and treatment and an extensive 

period of supervised release, which itself contains substantial limitations on an individual’s 

freedom.”);   U.S. v. Robinson, 970 F.Supp.2d 725 (E.D.Mich. 2013) (in child porn case where 

guidelines 78-97 months, variance to 1 day in custody and 10 years supervised release on 

warranted because of ongoing beneficial treatment “Without consistent and constant treatment, 

Mr. Robinson will surely lose this stability and control, as was the case prior to his arrest. 

Removing Mr. Robinson from his current structure, even for a short term of imprisonment, will 

be highly disruptive to his life-saving treatment. Moreover, the Bureau of Prisons (BOP) and its 

facilities may not be prepared to continue Mr. Robinson's treatment. Placing Mr. Robinson in a 

facility without proper supervision and with high risk offenders may place him in a dangerous 

situation, increasing his exposure to his stressors. Should he survive a prison term, such stressors 

may make Mr. Robinson more of a public safety concern. As such, it is in his best interest as 

well as the in the best interest of the larger community, to maintain Mr. Robinson's treatment, 

and keep him under his current supervision.”) 
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45B. Too long a sentence promotes recidivism. 

 

Paul Ryan, Chairman House Budget Committee, Expanding Opportunity in America(June 

24, 2014) at page 53 (quoting Justice Fellowship (2014)(“Rather than encouraging criminals 

to become peaceful, productive citizens, prison culture often has the opposite effect, 

operating as a graduate school for crime”)found at 

http://budget.house.gov/uploadedfiles/expanding_opportunity_in_america.pdf and at 

http://www.justicefellowship.org/criminal-sentencing 

 

U.S. v. Olhovsky 562 F.3d 530 (3d Cir. 2009)(District court failed to give adequate 

consideration to all statutory sentencing factors in sentencing defendant to six years' 

imprisonment for possession of child pornography, where it was not apparent that court 

considered lengthy, specific, and positive reports of three defense experts, court focused on 

incapacitation, deterrence, and punishment to exclusion of other factors, court never explained 

why it rejected treating psychologist's assessment of likelihood of recidivism or his opinion that 

defendant would regress if incarcerated, and it appeared that court was so appalled by offense 

that it lost sight of offender.); Unlocking America, Why and How to Reduce America’s Prison 

Population  (JFA Institute, November 2007) at page 10 (found at http://www.jfa-

associates.com/publications/srs/UnlockingAmerica.pdf) ( “Enduring years of separation from 

family and community—deprived of material possessions, subjected to high levels of noise and 

artificial light, crowded conditions and/or solitary confinement, devoid of privacy, with reduced 

options, arbitrary control, disrespect, and economic exploitation—is maddening and profoundly 

deleterious.  Anger, frustration, and a burning sense of injustice, coupled with the crippling 

processes inherent in imprisonment significantly reduce, the likelihood that prisoners are able to 

pursue a viable relatively conventional life after release.”); See Craig Haney, Ph.D., and Philip 

Zimbardo, Ph.D., “The Past and Future of U.S. Prison Policy: Twenty-five Years After the 

Stanford Prison Experiment,” American Psychologist, Vol. 53, No. 7 (July 1998), p. 721 

(“Department of corrections data show that about a fourth of those initially imprisoned for 

nonviolent crimes are sentenced for a second time for committing a violent offense. Whatever 

else it reflects, this pattern highlights the possibility that prison serves to transmit violent 

habits and values rather than to reduce them.”) 

 

46.  Departure To Substitute Community Confinement For Prison. 

 

 Note that Application Note 6 to USSG §5C1.1 authorizes a downward departure  from 

Zone C to Zone B that permits substitution of more community confinement than otherwise 

authorized for an equivalent number of months of imprisonment for treatment (“e.g. substitution 

of twelve months in residential drug treatment for twelve months of imprisonment”  in cases 

where the defendant is an abuser of narcotics or alcohol or has mental illness); changing result in  

U.S v. Malley, 307 F.3d 1032 (9
th

 Cir. 2002) (earlier provision did not authorize reduction in the 

offense level).   

 

http://budget.house.gov/uploadedfiles/expanding_opportunity_in_america.pdf
http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
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47. To Enable Defendant To Make Restitution. 
 

See 18 U.S.C. §3553(a)(7)(cataloging “the need to provide restitution to any victims of the 

offense” as one factor to considering formulating sentence); U.S. v. Edwards  595 F.3d 1004  

(9th Cir. 2010) (where defendant convicted of bankruptcy fraud and on probation for prior state 

conviction for fraud and where guidelines range 27-33 months,  sentence of probation seven 

months of which was to be served under house arrest, and $5,000 fine, and restitution of 

$100,000 not abuse of discretion in part because “the district judge recognized that restitution 

serves as a deterrent, and that [t]he term of probation imposed will enable [Edwards] to 

continue working in order to pay the significant amount of restitution he ow[e]s.”); U.S. v. 

Menyweather  447 F.3d 625, 634 (9th Cir. 2006) (in case of embezzlement of $500,000, after 

Booker, no abuse for court to depart downward by 8 levels to probation in part because “ a 

sentence of probation may have made Defendant better able to provide restitution to the 

victims of her crime, see18 U.S.C. § 3553(a)(7)”);  U.S. v. Bortnick  2006 WL 680544  (E.D.Pa., 

March 15, 2006) (unpub.) (in eight million dollar fraud case where guidelines 51-63 months, one 

million dollar fine and  sentence of  7 days sufficient in part because “Defendant owes a 

substantial amount of restitution, which he will be able to pay more easily if he is not subjected 

to a lengthy incarceration period.”);  U.S. v. Coleman 370 F.Supp.2d 661 (S.D.Ohio 2005) 

(where defendant was convicted of conspiracy to violate provisions of Food and Drug Act 

regarding misbranded drugs,  and where guidelines were 6-12 months court sentence to 

probation and community treatment center and house arrest in part because the “Court concludes 

that five years of probation, as opposed to one year of imprisonment or imprisonment with 

supervised release, will afford Defendants more time to pay restitution. 18 U.S.C. § 

3553(a)(7)”);  U.S. v. Peterson 363 F.Supp.2d 1060 (E.D. Wisc. 2005) (where D pled guilty to 

defrauding bank of $80,000 because of gambling addiction for which he is in counseling, and 

where guidelines range 12 to 18 months, court sentences to only one day in prison and 

supervised release of five years so defendant would not lose job and can pay restitution  in light 

of the § 3553(a)(7) admonition that judge consider the need to provide restitution to the victim of 

the offense—“ If I had sentenced defendant consistent with the guidelines, he would have lost his 

job. This would have impaired his ability to repay the money he stole. I do not suggest that a 

defendant should receive a break just because he owes restitution. But in the present case, where 

defendant had a reasonably well-paying job and the restitution amount was manageable, § 

3553(a)(7) weighed in favor of a sentence that would allow him to remain in the community and 

working.”); U.S.  v. Blackburn, 105 F.Supp.2d 1067 (D.S.D. 2000) (where D pled guilty to 

failure to pay child support and was $15,000 in arrears, and where guideline called for 12-18 

months of imprisonment with one year of supervised release, imprisonment counter-productive 

towards payment of child support, and court grants downward departure on its own motion to 

probation to make sure that defendant would be subjected to a longer term of supervision, which 

would have been possible if imprisonment imposed); caveat For crimes committed after October 

27, 2003, the guidelines prohibit departures for restitution if required by law or the guidelines. 

USSG 5K.0(d)(5) [argument that restitution is mitigating factor much strengthened after 

Booker] 

 

 

http://web2.westlaw.com/find/default.wl?rs=WLW5.11&tf=-1&referenceposition=989&db=1000546&tc=-1&fn=_top&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&mt=Oregon&vr=2.0&docname=18USCAS3553&sv=Split&referencepositiontype=S&rp=%2ffind%2fdefault.wl&findtype=L
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48.  Restitution for life is like a life sentence 

 

U.S. v. Adelson   441 F.Supp.2d 506 (SDNY  2006) (in securities fraud case where guidelines 

call for life, court imposes 42 months and 50 million in restitution, which “virtually guarantees 

that Adelson will be making substantial restitution payments for the rest of his life.  So far as 

monetary sanctions are concerned, therefore, the Court did indeed impose a life sentence.” 

  

49. The Defendant Suffered Extraordinary Physical Or Sexual Abuse As Child. 
 

U.S.  v. Walter, 256 F.3d 891 (9th Cir. 2001)(where D sent threat to the president, district 

court could downward depart from 41 months sentence because combination of brutal beatings 

by defendant's father, the introduction to drugs and alcohol by his mother, and, most seriously, 

the sexual abuse defendant faced at the hands of his cousin, constituted the type of extraordinary 

circumstances justifying consideration of the psychological effects of childhood abuse and 

establish diminished capacity); U.S.  v. Brown, 985 F.2d 478 (9th Cir. 1993) (where D offered a 

letter recounting his childhood of severe abuse and neglect and produced psychologist's report 

concluding that childhood trauma was the primary cause of D's criminal behavior, court could 

grant downward departure); U.S.  v. Roe, 976 F.2d 1216 (9th Cir. 1992) (court clearly erred in 

holding it did not have discretion to depart downward where defendant's suffered extraordinary 

sexual abuse as a child); U.S.  v. Rivera, 192 F.3d 81, 84 (2d Cir. 1999) (“It seems beyond 

question that abuse suffered during childhood – at some level of severity – can impair a 

person's mental and emotional conditions...in extraordinary circumstances…district courts 

may properly grant a downward departure on the ground that extreme childhood abuse caused 

mental and emotional conditions that contributed to the defendant's commission of the offense” 

but D not entitled to one here because he “failed to allege and show, as required for a §5H1.3 

departure, that any abuse he may have suffered rose to the extraordinary level that can be 

assumed to cause mental or emotional pathology”); U.S.  v. Pullen, 89 F.3d 368 (7th Cir. 1996) 

(in light of Koon v. U.S., 518 U.S. 81 (1996), sentence remanded to see if D can establish that 

childhood abuse was extraordinary to enable judge to exercise discretion to depart downward); 

see Santosky v. Kramer, 455 U.S. 745, 789 (1982) (Rehnquist, J., joined by Burger, C.J., White, 

and O'Connor, J., dissenting) ("It requires no citation of authority to assert that children who are 

abused in their youth generally face extraordinary problems developing into responsible, 

productive citizens"); Motley v. Collins, 3 F.3d 781, 792 (5th Cir. 1993) (death penalty) (fact 

that a doctor did not opine that he murder was likely the result of child abuse did not preclude 

jurors from making the required inference "after all, the effects of child abuse are not peculiarly 

within the province of an expert . . . it requires no citation of authority to assert that children who 

are abused in their youth generally face extraordinary problems developing into responsible, 

productive, citizens").   

 

District Court: U.S.  v. Ayers, 971 F.Supp. 1197 (N.D. Ill. 1997) (departure granted based upon 

cruel childhood with relentless physical, sexual and psychological abuse over course of years); 

U.S. v. Hubbard, 369 F.Supp.2d 146 (D. Mass 2005) (imposing 108 months instead of 188-235 

career offender range because of diminished capacity from childhood trauma including sexual 

molestation of defendant and death of siblings in fire). 
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50.   Lack of Guidance as a Youth 

 

 U.S. v. Floyd, 945 F.2d 1096 (9
th

 Cir. 1991) (in drug case, court affirms departure from 

guideline range of 30 years to life to 17 years because of defendant’s abandonment by his parents 

and lack of guidance as a youth –rendering defendant less culpable. Also observing that “a 

criminal sentence must reflect an individualized assessment of a particular defendant’s  

culpability rather than a mechanistic application of a given sentence to a given category of 

crime”).  Note: the Guidelines eliminated this ground in §5K2.0 (d)(1),  but Booker has given it 

new life.); Landrigan v. Schriro  441 F.3d 638, 648 (9
th

 Cir. 2006) (“Where a defendant's crime 

is attributable to a disadvantaged background or emotional or mental problems the defendant is 

less culpable than one without the excuse.”) 

 

51. Defendant was addicted to drugs with resulting mental impairment 

 

 U.S.  v. Garcia, 497 F.3d 964 (9th Cir. 2007) (where D convicted of drug conspiracy and 

sentenced to over 100 years (!),  sentence vacated in part because district judge erred in holding 

it had no power to consider to defendant’s drug addiction and resulting mental impairment as a 

mitigating factor under 18 U.S.C. § 3553(a).  Fact that guidelines preclude downward departure 

because of voluntary use of drugs under USSG § 5K2.13 and 5H1.4 does not preclude judge 

from using same as mitigating factor under § 3553(a)). Note:  Effective 11/1/10. §5H1.4  

liberalized to state that “drug or alcohol dependence or abuse ordinarily not a reasons for a 

downward departure” when the guideline previously forbad this factor completely.     

 

52. Disadvantaged Background 

 

Landrigan v. Schriro  441 F.3d 638, 648 (9
th

 Cir. 2006) (“Where a defendant's crime is 

attributable to a disadvantaged background or emotional or mental problems the defendant is less 

culpable than one without the excuse.”) 

 

53. Early death of defendant’s parents 

 

U.S. v. Collington,  461 F.3d 805 (6
th

 Cir. 2006) (in drugs and gun case where guidelines 188 -

235, sentence of 120 months affirmed in part because of “the early deaths of [defendant’s] 

parents” where father was murdered when defendant 9 and mother died soon after). 

 

54.  The Defendant Was Exposed To Domestic Violence. 
 

The court can consider the defendant's troubled upbringing and his exposure to domestic 

violence as a child.  U.S.  v. Lopez, 938 F.2d 1293, 1298 (D.C. Cir. 1991); see U.S.  v. Deigert, 

916 F.2d 916, 918-19 (4th Cir. 1990); see Penry v. Lynaugh, 492 U.S. 302, 319 (1989) (evidence 

about the defendant's background is relevant because of the belief "long held by this society, that 

the defendants who commit criminal acts that are attributable to a disadvantaged background or 

to emotional or mental problems may be less culpable than defendants who have no such 

excuse.") 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 74 - 

55.  Holocaust Survivor. 
 

U.S.  v. Somerstein, 20 F.Supp.2d 454 (E.D.N.Y. 1998) (defendant's history of charitable 

efforts, exceptional work history, and experiences as a child victim of the Holocaust, when 

considered together, took case out of "heartland" of cases, and warranted a downward departure 

where defendant was convicted of mail fraud, making false statements, and conspiracy in 

connection with actions taken as principal of a catering firm. The court stated that it "[S]imply . . 

. cannot see incarcerating" defendant for her offenses after what she had experienced during the 

Holocaust, in which she lost half of her family). 

 

56. The Defendant is older or elderly and Presents Low Risk of Recidivism 

 

Effective 11/1/10  USSG  §5H1.1 was liberalized to state that age “may be relevant” as to 

whether downward departure should be granted Under the advisory guidelines, age is not 

“ordinarily” not relevant pursuant to U.S.S.G. §5H1.1, maybe so in unusual cases or in 

combination with other factors.  Under Booker this language is merely advisory. 

 

U.S. v. Payton, 754 F.3d 375 (6
th

 Cir.  2014) (where defendant convicted of bank robbery, with 

long history of robberies,  and guidelines call for 20 year sentencing range, court’s sentence of  

twice that amount was unreasonable because court did not consider that recidivism greatly 

decreases with age.  The court observed that “The Sentencing Commission has observed that 

“[r]ecidivism rates decline relatively consistently as age increases.”  Further “Recent analysis 

from the Bureau of Justice Statistics considering the recidivism rates of released prisoners in 30 

states (including Michigan) from 2005 to 2010 supported the Commission’s conclusion, finding 

decreased recidivism rates as prisoners age….These statistics suggest that past fifty years old 

there is a significantly lower rate of recidivism.” );  United States Sentencing Commission, 

Measuring Recidivism: The Criminal History Computation of the Federal Sentencing Guidelines 

12 (2004) available at<http://www.ussc.gov/sites/default/files/pdf/research-and- 

publications/research-publications/2004/200405_Recidivism_Criminal_History.pdf 

(“[r]ecidivism rates decline relatively consistently as age increases (“Recidivism rates decline 

relatively consistently as age increases,” from 35.5% under age 21 to 9.5% over 50) 

Payton, at id (“Both the Guidelines and our Circuit’s cases explicitly acknowledge that a 

defendant’s age, and specifically old age, is a relevant consideration in sentencing. U.S.S.G. § 

5H1.1; U. S. v. Berry, 565 F.3d 332, 341 (6th Cir. 2009); (“observers of the criminal justice 

system have long acknowledged the “key” argument “that elderly offenders pose so low a risk to 

the public that long or otherwise harsh sentences have little to no utilitarian benefit.”). 

 

U.S. v. Carter, 538 F.3d 784 (7
th

 Cir.  2008)  (where 61 year old defendant convicted of money 

laundering and tax fraud and guidelines 87-108 months, district court’s sentence of 24 months 

reasonable in part because defendant’s age is relevant to risk of recidivism and  “the likelihood 

of recidivism is a proper sentencing consideration. 18U.S.C. § 3553(a)(2)(C) (“The court, in 

determining the particular sentence to be imposed, shall consider . . . the need for the sentence 

imposed . . . to protect the public from further crimes of the defendant.”). Indeed, we have held 

specifically that a district court may properly consider a defendant’s age as it relates to the 
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possibility of her committing crimes in the future. See United States v.Holt, 486 F.3d 997, 1004 

(7th Cir. 2007) (affirming a below guidelines sentence where the district court’s only reason for 

the variance was that the defendant’s age made it unlikely that the defendant again would be 

involved in another violent crime));  U.S. v. Smith (4
th

 Cir. April 22, 2008) 2008 WL 1816564  

(unpub.) (in child porn case where guidelines 78-97 months, sentence of 24 months not abuse of 

discretion where district court noted among other things that defendant was 64 years of age and 

had avoided violations of the law” up until this point in his life”) U.S.  v. Davis 458 F.3d 491 (6
th

 

Cir.  2006) (in fraud case where guidelines 36 months, district court’s sentence of one day 

because of 14 year delay in sentencing and because defendant 70 at time of sentencing reversed 

as too low, but on remand court can consider age because “ In an appropriate case, a trial court, 

in exercising the “broad discretion” that Booker gives it “in imposing a sentence within a 

statutory range,” has a freer hand to account for the defendant’s age in its sentencing calculus 

under § 3353(a) than it had before Booker.”); U.S. v. Smith, 445 F.3d 1, 5 (1st Cir. 2006) 

(holding that district court’s consideration at sentencing of defendant’s age was not inappropriate 

and noting that even though “a factor is discouraged or forbidden under the guidelines,” that 

“does not automatically make [the factor] irrelevant when a court is weighing the statutory 

factors apart from the guidelines”);   U.S. v. Gray  453 F.3d 1323  (11
th

 Cir. 2006) (in 

distribution of porn case where low end of guidelines was 151 months, district court’s sentence 

of 72 months was reasonable because court took into consideration the Section 3335(a) factors 

which include the “history and characteristics of the defendant—here “the defendant’s age, 

prior minimal record,  and his  medical condition” Defendant was 64, had never molested a 

child, suffered from depression and tried to commit suicide several times). Even under the 

advisory guidelines,  “age may be a reason to impose a sentence below the applicable guideline 

range when the defendant is elderly and infirm and where a form of punishment such as home 

confinement might be equally efficient as and less costly than incarceration.” See  U.S.  v. 

Hildebrand, 152 F.3d 756 (8th Cir. 1998) (affirmed downward departure for 70-year old from 

range of 51-63 months to probation with 6 months in home confinement where D bookkeeper for 

a group  convicted of mail fraud and had life-threatening health conditions – even though court 

of appeals said it would not have granted a departure); U.S.  v. Higgins, 967 F.2d 841 (3d Cir. 

1992) (young age and stable employment will justify a downward departure if "extraordinary"; 

remanded to see if judge realized he had power); U.S.  v. Dusenberry, 9 F.3d 110 (6th Cir. 1993) 

(downward departure granted due to defendant’s age and medical condition – removal of both 

kidneys requiring dialysis three times a week);  U.S.  v. Baron, 914 F. Supp. 660, 662-665 (D. 

Mass. 1995) (in bankruptcy fraud, downward departure from range of 27-33 months to probation 

and home detention to a 76-year old defendant with medical problems—cardiac problems and 

cancer--which could be made worse by incarceration); see U.S.  v. Moy, 1995 WL 311441, at 

25-29, 34 (N.D.Ill. May 18, 1995) (unpub.)  (downward departure based upon defendant's 

advanced age, aggravated health condition, and emotionally depressed state); U.S.  v. Roth, 1995 

WL 35676, at 1 (S.D.N.Y. Jan.30, 1995)(sixty-three year old defendant with neuromuscular 

disease had "profound physical impairment" warranting downward departure).  This departure is 

available even in sex with minor cases and child porn cases.  USSG 5K2.22 (effective April 30, 

2003). 
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U.S. v. Wadena  470 F.3d 735 (8
th

 Cir.  2006) (where 67 year old defendant convicted of mail 

fraud and guidelines 18-24 months, proper for district court to impose below guideline sentence 

of  probation, in part, because “Wadena’s age and recent deterioration in his health reduce the 

risk of re-offending,  however, as do the terms of his probation”); U.S. v. Bariek  2005 WL 

2334682 (E.D.Va., Sept. 23 2005) (unpub.) (where defendant convicted of operating unlicensed 

money business (sending funds to Afghanistan), guideline range of 37-46 months greater than 

necessary and sentence of 18 months imposed in part because “this is the defendant's first 

criminal offense. The defendant arrived in the United States in 1989 and later sought and 

obtained his United States citizenship. Since his arrival, he has maintained stable employment, 

has supported his family, and has become a well-respected member of the Afghan community. 

Further, there is no indication that the defendant poses a risk of recidivism. For each of these 

reasons, the Court finds no compelling rehabilitation need as would be served by a lengthy term 

of incarceration.”); U.S. v. Lucania  379 F.Supp.2d 288, 297 (E.D.N.Y. 2005) (“Post-Booker 

courts have noted that recidivism is markedly lower for older defendants.”).   U.S. v. Carmona-

Rodriguez  2005 WL 840464, 4 (S.D.N.Y. April 11, 2005) (unpub.)( where 55 year old woman 

pled guilty to distribution of drugs sentence of 30 months (below guideline range) proper in part 

“in view of the low probability that Carmona-Rodriguez will recidivate.” Defendants “over the 

age of forty... exhibit markedly lower rates of recidivism in comparison to younger defendants 

See Measuring Recidivism: The Criminal History Computation Of The Federal Sentencing 

Guidelines, at 12, 28 (2004));  Simon v. U.S. 361 F.Supp.2d 35 (E.D.N.Y. 2005) (“Under the 

Guidelines, age was not normally relevant to sentencing. § 5H1.1. Post-Booker, however, at least 

one Court has noted that recidivism drops substantially with age. Nellum, 2005 WL 300073 

(granting non-Guideline sentence and noting that recidivism rate for defendants between the age 

of 41 and 50 with a criminal history category of III is less than half that of defendants under the 

age of 21). “The Guidelines' failure to account for this phenomenon renders it an imperfect 

measure of how well a sentence protects the public from further crimes” of the defendant. I 

therefore conclude that a sentence of 262 months provides sufficient, but not excessive, 

deterrence for this defendant.”);  U.S. v. Nellum ,  2005 WL 300073  (N.D. Ind. Feb. 3, 

2005)(unpub.) (where 57-year old defendant convicted of distributing crack-cocaine; and his 

guideline sentencing range was 168-210 months, sentence of 108 months because court had also 

to consider the  need to deter Nellum and others from committing further crime under § 

3553(a)(2).  A guideline sentence would mean the defendant would be over the age of seventy at 

his release. The court’s sentence will cause his release at 65 and “The likelihood of recidivism by 

a 65 year old is very low.” See United States Sentencing Commission Report released in May, 

2004) (located at http://ww w.ussc.gov/publicat/Recidivism-General.pdf.) 

 

56a.  Elderly prisoners present management problems, greater cost, and vulnerability to 

abuse. 

 

Argue under Booker as mitigating factor: "management problems with elderly inmates, ... 

are intensified in the prison setting and include: vulnerability to abuse and predation, difficulty in 

establishing social relationships with younger inmates, need for special physical 

accommodations in a relatively inflexible physical environment.  Correctional Health Care, 

Addressing the Needs of Elderly, Chronically Ill, and Terminally Ill Inmates, U.S. Department of 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 77 - 

Justice, National Institute of Corrections, 2004 edition, pp 9 and 10.    The report notes on page 

10 that first time offenders are "easy prey for more experienced predatory inmates." It should be 

noted that throughout the report, the elderly are defined by the various institutions as 50 or older.    

 

57. Defendant very unlikely to reoffend and poses no danger to the public. 

 

The likelihood that defendant “will engage in future criminal conduct [is] a central factor  that 

district courts must assess when imposing sentence.” Pepper v. U.S.,  Pepper v. U.S. 131 S.Ct. 

1229, 1242 (2011); U.S. v. D.M, (E.D.N.Y  May 1, 2013) (where defendant 22 years of age pled 

guilty to possession of child pornl, and guidelines 78-97 months, sentence of probation 

appropriate in part because little likelihood hw will engage in future criminal conduct); 

U.S. v. Smith (4
th

 Cir. April 22, 2008) 2008 WL 1816564 (unpub.) (in child porn case where 

guidelines 78-97 months, sentence of 24 months not abuse of discretion where district court 

noted among other things that defendant was 64 years of age and had avoided  violations of the 

law” up until this point in his life” “absence of any risk that he will involve himself in similar 

conduct in the future”); U.S. v. Cherry,  487 F.3d 366 (6
th

 Cir. 2007) (where defendant convicted 

of possessing child pornography and guideline range was 210-262 months, sentence of 120 

months (43% variance from guidelines) was proper in part because defendant had “low risk” of 

reoffending (according to expert testimony);   U.S. v. Hein 463 F.Supp.2d 940  (E.D. Wisc. 

2006) (where defendant convicted of being felon in possession of ammunition, the guideline 

term of 12-18 is “greater than necessary to satisfy the purposes of sentencing” in part because 

“given his minimal prior record and law-abiding life for the past ten years, coupled with his 

diminished physical capacity, [the court]  found that defendant was very unlikely to re-offend 

and posed no danger to the public. Therefore, prison was not necessary.”); U.S. v. Baird,  2008 

WL 151258 (D. Neb. Jan. 11, 2008)(granting substantially below guideline sentence in child-

porn case in part because defendant was “examined by two mental health professionals, both of 

whom find that he is at low risk to reoffend and does not meet the diagnostic criteria for 

pedophilia. He is not a sexual predator. The probability of recidivism by this defendant is low. 

The court finds it unlikely that Baird will engage in this crime or any other criminal behavior in 

the future”); U.S. v .  Cabrera 567 F.Supp.2d 271 (D. Mass. 2008) (where D convicted of poss. 

of drugs with intent to distribute and guidelines 70-78,months, court imposed sentence of 24 

months in part because “concerns about recidivism (see 18 U.S.C. § 3553(a)(2)(c)) compel a 

sentence still substantially” lower  The Sentencing Commission's report, Recidivism and the 

"First offender" (May 2004), available at 

http://www.ussc.gov/publicat/Recidivism_FirstOffender.pdf,  suggests that individuals -- like 

Cabrera -- with zero criminal history points are less likely to recidivate than all other offenders.... 

even for offenders with only one criminal history point. Id. at 13.) ; U.S. v. Stern  590 F.Supp.2d 

945 (N.D.Ohio,2008) (in child porn. case, sentence of twelve months and one day, which was 

below advisory range of 46-57 months was sufficient but not greater than necessary to satisfy 

purposes of the statutory sentencing factors; although offense was exceedingly serious, where 

defendant was 14 years old when he began his activities, and his post arrest conduct, militated in 

favor of a downward variance, respect for the law would not be increased by imposing a harsher 

sentence, sentence afforded adequate deterrence, defendant posed an exceedingly low risk of 

recidivism and would not be more fully rehabilitated by a longer term, the Guidelines provisions 

http://www.ussc.gov/publicat/Recidivism_FirstOffender.pdf
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were illogical as applied to defendant, a lower sentence was warranted to avoid sentencing 

disparities, and the need for restitution would be satisfied by requiring defendant to complete a 

substantial term of community service”—“Although it is never easy to differentiate between 

various levels of unconscionable conduct, it is still true that possession of pornography is the 

least serious of the crimes on the continuum of conduct-from possession to distribution to 

production to predatory abuse-that exploits children."  

 

57A. Incarceration Not Necessary to protect the public 

 

U.S. v. Edwards 595 F.3d 1004  (9th Cir. 2010) (where defendant convicted of bankruptcy fraud 

and on probation for prior state conviction for fraud and where guidelines range 27-33 months,  

sentence of probation seven months of which was to be served under house arrest, and $5,000 

fine, and restitution of $100,000 not abuse of discretion in part because “Section 3553(a), for 

instance, does not require the goal of  general deterrence be met through a period of 

incarceration.” and citing legislative history: “It may very often be that release on probation 

under conditions designed to fit the particular situation will adequately satisfy any appropriate 

deterrent  or punitive purpose. S. Rep. No. 98-225, at 92 (footnote omitted).; U.S. v. Baker, 502 

F.3d 465 (6
th

 Cir. 2007) (where defendant pled guilty to possession of unregistered firearm 

arising from altercation with wife during which gun accidentally discharged and guideline range 

27-33 months, below-guideline sentence of probation with one year house arrest in part because 

incarceration not necessary to protect the public).  

 

57B. Probation or supervised release with conditions is an onerous punishment and can be  

sufficient. 

 

Gall v. U.S.  552 U.S. 38 (2007) (a sentence of probation is “a substantial restriction of 

freedom.”).  Although “custodial sentences are qualitatively more severe than probationary 

sentences of equivalent terms. Offenders on probation are nonetheless subject to several standard 

conditions that substantially restrict their liberty.... Probationers may not leave the judicial 

district, move, or change jobs without notifying, and in some cases receiving permission from, 

their probation officer or the court. They must report regularly to their probation officer, permit 

unannounced visits to their homes, refrain from associating with any person convicted of a 

felony, and refrain from excessive drinking.... Most probationers are also subject to individual 

“special conditions” imposed by the court. Gall, for instance, may not patronize any 

establishment that derives more than 50% of its revenue from the sale of alcohol, and must 

submit to random drug tests as directed by his probation officer.”);  U.S. v. Edwards 595 F.3d 

1004 (9th Cir. 2010) (where defendant convicted of bankruptcy fraud and on probation for prior 

state conviction for fraud and where guidelines range 27-33 months,  sentence of probation seven 

months of which was to be served under house arrest, and $5,000 fine, and restitution of 

$100,000 not abuse of discretion in part because proper for judge to consider that “by the time of 

the 2008 re-sentencing, the offenses had been committed nine years previously and that Edwards 

had left the stress of his earlier job in the construction business that led him to become involved 

in the financial fraud scheme, and completed without incident three and one half years of 

probation.”);  U.S. v. Stall 581 F.3d 276 (6th Cir. 2009)  (in child porn. case where guidelines 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 79 - 

57-65 months, court’s sentence of 1 day in jail, 10 years supervised release, and one year house 

arrest, not unreasonable in part because “the government disregards both the substantial 

restrictions placed on the liberty of those sentenced “only” to supervised release, Gall, 128 S. Ct. 

at 595, and that Stall’s sentence of ten years of supervised release is 27 months longer than the 

total period of incarceration and supervised release recommended by the PSR”);   U.S. v. Autery   

555 F.3d 864 (9th Cir. 2009) (where defendant convicted of poss. of porn. and where guidelines 

41-51 months, court’s sua sponte variance to probation not unreasonable in part because of 

onerous conditions of probation including registration for life as sex offender, barred from being 

within 100 fee where minors congregate, no ravel outside of state without permission, required 

mental health evaluation, barred from use of computer except for work, not contact with anyone 

under 18);  U.S. v. Bueno 549 F.3d 1176 (8th Cir. 2008)  (where defendant possessed more than 

70 kilograms of cocaine, and guidelines 108-135 months, sentence of probation with house 

arrest for five years not unreasonable given wife’s life-threatening illness and dependence on 

defendant and “as the Court noted in Gall, ‘Offenders on probation are nonetheless subject to 

several standard conditions that substantially restrict their liberty,’…and as the district court 

observed in this case, Bueno is subject to house arrest during the entire five-year period of 

probation.”); U.S. v. Ruff, 535 F.3d 999 (9
th

 Cir. 2008) (where D pled guilty to embezzling 

650,000 from non-profit organization over course of three years, and where guidelines 30-37 

months, sentence of one day in jail and supervised release for three years on condition D spend 

one year in community treatment center to go to work and obtain counseling—not unreasonable 

in part because conditions of supervised release are “quite oppressive given that [defendants on 

supervised release is] subject to standard conditions that substantially  restrict their liberty”);   

U.S. v. Whitehead, 532 F.3d 991 (9
th

 Cir. 2008) (9
th

 Cir. 2008) (where D convicted of supplying 

counterfeit  access cards causing loss of  $1 million dollars allowing customers free access to 

digital T.V, and where  guidelines  41-51 months, court’s sentence of probation with 

“substantial amount of community service” -1000 hours—and substantial restitution is not 

abuse of discretion where “the court heard from Whitehead and his father, who told the court 

how Whitehead repented his crime; how he had, since his conviction, devoted himself to his 

house-painting business and to building an honorable life; how his eight-year-old daughter 

depended on him; and how he doted on her. In addition, the court took into account its finding 

that Whitehead’s crime “[di]d not pose the same danger to the community as many other crimes. 

These are all considerations that the district court may properly take into account. See 18 U.S.C. 

§ 3553(a)(1)-(2).”);   U.S. v. Rowan 530 F.3d 379  (5
th

 Cir. 2008) (where defendant convicted of 

possession of child porn. and guidelines 46-57 months, sentence of five years supervised release 

not unreasonable in light of Gall); U.S. v. Duhon,  541 F.3d 391 (5
th

 Cir. 2008)  (where 

defendant convicted of possession of child porn and guidelines 33-40 months, district court’s 

sentence to probation reasonable);   U.S v. Lehmann, 513 F.3d 805 (8
th

 Cir. 2008) (where 

defendant convicted of felon in possession and where guidelines 37-46 months, district court’s 

granting of downward departure or variance to probation with 6 months in half-way house proper 

after Gall in part because of recognition that probation is punishment and where devastating 

effect mother’s imprisonment would have on defendant’s 8-year old son who was already 

suffering from trauma of accidental death of his sister who found and discharged the firearm);  

U.S. v. Coughlin  2008 WL 313099 (W.D. Ark. Feb. 1, 2008) (unpub.) (where D was former 

CEO of Walmart who embezzled money and evaded taxes and guidelines 33-41 months, 
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sentence of probation with home detention for 27 months imposed in part because “Home 

detention and probation can be severe punishments...hugely restrictive of liberty, highly 

effective in the determent of crime and amply retributive”—consider that “Coughlin's 

sentence has subjected him to DNA collection, home intrusion and an utter lack of autonomy... 

he has been restricted to within 10 feet of his residence. Probation officers enter his home to 

check the electronic monitoring system installed there. The electronic monitoring prevents 

Coughlin from reaching and roaming his property. He has been permitted to leave his property 

only on a handful of occasions for church, medical appointments, legal consultations and his 

sister's funeral. On all those occasions, Coughlin was subject to reporting requirements, and his 

movement was closely monitored and recorded with GPS equipment. Coughlin pays some $165 

per month to cover the costs of his home confinement. His punishment is far from an act of 

leniency, and its characterization as such deprives sentencing courts of a valuable and effective 

form of punishment.”);  U.S. v. Cervantes (D. Or. Dec. 11, 2007, No. 04-457 (RE))(in case of 

distribution of meth. where guidelines 87-108 months, court sentences D to time served (4 

months) and supervised release for 4 years on condition of one year house arrest with work 

release in part because of post-offense rehabilitation and effect of incarceration on  innocent 

children);  U.S. v. Campbell, 05-117 (KI) (D. Or. 2007) (in bank robbery case, where client in 

Crim. Cat. VI, and guidelines 57 months, court sentences to probation on condition of 6 months 

home detention in part because of post offense rehabilitation and effect on innocent child) 

 

Practice Tip (From a comment on Prof. Berman blog):  In Gall, the Supreme Court rejected the 

Eighth Circuit’s conclusion that probation “lies outside the range of choice dictated by the facts 

of this case” because “§ 3553(a)(3) [“kinds of sentences available”] directs the judge to consider 

sentences other than imprisonment.” 127 S. Ct. at 602 & n.11. Thus, argue that 3553(a)(3) and  

Gall are authority for the proposition that the judge must consider sentences other than prison, 

even when the guidelines say otherwise. 

 

57C.  House arrest (home detention) particularly appropriate for first offender in poor 

health and non-violent crime. 

 

U.S. v. McFarlin   535 F.3d 808  (8
th

 Cir. 2008)  (where D convicted of § 371 conspiracy to 

distribute drugs and max. sentence five years, though guidelines call for 10 years, district court’s 

sentence of probation and home detention for three years not unreasonable in view of 

defendant’s poor health (multiple heart surgeries, etc.); U.S. v. Coughlin  2008 WL 313099 

(W.D. Ark. Feb. 1, 2008) (unpub.)  (where D was former CEO of Walmart who embezzled 

money and evaded taxes and guidelines 33-41 month, sentence of probation with home 

detention for 27 months  imposed in part because “Home detention and probation can be severe 

punishments...hugely restrictive of liberty, highly effective in the determent of crime and amply 

retributive”—and because “That form of punishment is especially appropriate in cases such as 

Coughlin's, where there is little concern for future criminal activity on the part of the defendant 

and the defendant is in need of medical attention.... it is the opinion of this Court that sentences 

of home detention and probation, made permissible through departure and variance, can provide 

ample opportunity for sentencing judges to exercise their discretion in favor of alternatives to 

imprisonment when such alternatives accomplish the goals of criminal punishment..”   
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57D. Home confinement or house arrest is a substantial punishment 

 

U.S. v. Bueno  549 F.3d 1176 (8th Cir. 2008) (where defendant possessed more than 70 

kilograms of cocaine, and guidelines 108-135 months, sentence of probation with house arrest 

for five years not unreasonable given wife’s life-threatening illness and dependence on 

defendant and “as the Court noted in Gall, ‘Offenders on probation are nonetheless subject to 

several standard conditions that substantially restrict their liberty,’…and as the district court 

observed in this case, Bueno is subject to house arrest during the entire five-year period of 

probation.”);  U.S. v. Munoz-Nava  524 F.3d 1137 (10
th

 Cir. 2008) (in drug case where 

guidelines 47-56 months, district court’s sentence of one year and day in prison and one year 

home detention reasonable in part because “home confinement and supervised release 

substantially restrict the liberty of a defendant....The imposition of home confinement and 

supervised release contributes to our conclusion that Muñoz-Nava's sentence is reasonable.”). 

 

57E  Probation with substantial community service or fine is sufficient. 

 

U.S. Prosperi, 686 F.3d 32 (1
st
 Cir. July 13) ((Defendants' sentences of six months of home 

monitoring, three years of probation, and 1,000 hours of community service for mail fraud 

substantively reasonable, even though they were an 87-month variance from bottom of 

applicable guidelines range in part because $5 million loss amount was an unfair proxy for 

culpability of defendants, who were employees with a subcontractor that concealed its failure to 

meet specifications in providing concrete for a tunnel construction project, that there was an 

absence of intent on part of defendants to harm project, and that sentences imposed were 

consistent with notion of general deterrence);  U.S. v. Tomko 562 F.3d 558 (3d Cir. 2009) (en 

banc) (district court did not abuse its discretion in sentencing defendant to probation with a year 

of home detention, community service, restitution, and fine for tax evasion, rather than to term of 

imprisonment where guidelines range of 12 to 18 months, in part because defendant's negligible 

criminal history, employment record, community ties, and extensive charitable works, while also 

factoring in his substantial wealth as a reason for imposing a fine far above guidelines range);  

U.S. v. Whitehead,   532 F.3d 991 (9
th

 Cir. 2008) (9
th

 Cir. 2008) (where D convicted of 

supplying counterfeit  access cards causing loss of  $1 million dollars allowing customers free 

access to digital T.V, and where  guidelines  41-51 months, court’s sentence of probation with 

“substantial amount of community service” -1000 hours—and substantial restitution is not 

abuse of discretion where “the court heard from Whitehead and his father, who told the court 

how Whitehead repented his crime; how he had, since his conviction, devoted himself to his 

house-painting business and to building an honorable life; how his eight-year-old daughter 

depended on him; and how he doted on her. In addition, the court took into account its finding 

that Whitehead’s crime “[di]d not pose the same danger to the community as many other crimes. 

These are all considerations that the district court may properly take into account. See 18 U.S.C. 

§ 3553(a)(1)-(2).”);  U.S. v. Vega  545 F.3d 743 (9
th

 Cir. 2008) (“We agree with the Seventh 

Circuit that  the imposition of... community service conditions will further the statutory goal of 

providing ‘the defendant with needed educational or vocational training, medical care, or other 

correctional treatment in the most effective manner.’ (quoting 18 U.S.C. § 
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3553(a)(2)(D)...community service is another opportunity for a defendant to obtain education 

and vocational training.”)  

 

57 F.  Lifetime of monitoring on supervised release makes longer prison sentence 

unnecessary 

 

57G.  Probation with stern warning of maximum sentence if violation sufficient deterrence. 

 

U.S. v. Autery   555 F.3d 864 (9th Cir. 2009)  (where defendant convicted of poss. of porn. and 

where guidelines 41-51 months, court’s sua sponte variance to probation not unreasonable in 

part because  in light of district court’s ‘stern warning’ of maximum sentence to follow any 

violation “improbable that the district court’s stern warning will be an ineffective deterrent in 

this case.” );  U.S. v. Hanson   561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of child 

porn. case where guidelines 210-262 months, court imposes sentence of 72 months in part 

because defendant will be monitored for life on supervised release) 

 

58B.  The sentence is a de facto life sentence because of defendant’s age. 

 

U.S. v. Johnson, 685 F.3d 660 (7
th

 Cir.  2012) (70- year old sentenced to 78 months for guns 

and drugs  did not receive a de facto life sentence, but court notes “that a sentence which 

although it is a term of years is likely or even certain to be a de facto life sentence because of the 

defendant's age is improper if the statute under which he was convicted provides that only a jury 

can authorize a life sentence (18 U.S.C. § 34, applicable to certain drug offenses) (citing United 

States v. Tocco, 135 F.3d 116, 131–32 (2d Cir.1998); United States v. Gullett, 75 F.3d 941, 950–

51 (4th Cir.1996); United States v. Williams, 775 F.2d 1295, 1299 (5th Cir.1985); United States 

v. Hansen, 755 F.2d 629, 631 (8th Cir.1985). If the sentence did amount to de facto life “it would 

just be one more consideration that the judge might be asked to weigh in determining the 

sentence, properly so if the prospect of dying in prison is thought to make a sentence of 

otherwise appropriate length harsher.” 

 

59.  The defendant is youthful and immature mental age 

 

Effective 11/1/10  USSG  §5H1.1 liberalized to state that age “may be relevant” as to whether 

downward departure should be granted;  Gall v. U.S. , 552 U.S. 38 (2007)  (where defendant pled 

plead guilty to conspiring to distribute a large quantity of the drug ecstasy and to making a profit 

of $30,000 from his conduct, district court’s, but where he withdrew from conspiracy after 7 

months, stopped using drugs, went to college and became businessman and rehabilitated himself, 

and where guidelines were 30-37 months, district court’s sentence of probation was reasonable in 

part because of defendant’s youth an immaturity at time of the crime and district court’s  

“consideration of [defendant’s immaturity] find support in our cases”) (citing Roper v. Simmons, 

125  S.Ct. 1183 (2005)  (“today our society views juveniles, in the words Atkins used respecting 

the mentally retarded, as “categorically less culpable than the average criminal.... [a] lack of 

maturity and an underdeveloped sense of responsibility are found in youth more often than in 

adults and are more understandable among the young. These qualities often result in impetuous 

https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=1000546&stid=%7b8b86a59d-c369-402a-9327-e98762533940%7d&docname=18USCAS34&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2028160492&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=FD334709&rs=WLW12.07
https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=506&stid=%7b8b86a59d-c369-402a-9327-e98762533940%7d&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028160492&serialnum=1998041337&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FD334709&referenceposition=131&rs=WLW12.07
https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=506&stid=%7b8b86a59d-c369-402a-9327-e98762533940%7d&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028160492&serialnum=1998041337&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FD334709&referenceposition=131&rs=WLW12.07
https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=506&stid=%7b8b86a59d-c369-402a-9327-e98762533940%7d&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2028160492&serialnum=1996049157&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=FD334709&referenceposition=950&rs=WLW12.07
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and ill-considered actions and decisions.... The susceptibility of juveniles to immature and 

irresponsible behavior means “their irresponsible conduct is not as morally reprehensible as that 

of an adult.... [t]he relevance of youth as a mitigating factor derives from the fact that the 

signature qualities of youth are transient; as individuals mature, the impetuousness and 

recklessness that may dominate in younger years can subside.” );  Johnson v. Texas, 509 U.S. 

350, 367 (1993) ( jury may consider a 19-year-old defendant’s youth as a mitigating factor 

because “youth is more than a chronological fact.  It is a time and condition of life when a person 

may be most susceptible to influence and psychological damage.”);  U.S. v. Feemster 572 F.3d 

455  (8th Cir.  2009)(en banc) (where defendant convicted of selling 18 ounces of crack and 

where he was career offender, and guidelines 360-life, and where district court said the sentence 

was “excessive and would “pretty much take away his life,” downward variance to 120 months, 

the mandatory minimum, not unreasonable because of defendant’s youth—age 16,  priors were 

youthful (ages 16-17),  no weapon was present during instant offense, and he had successful 

completed  probation on some priors—even though some of these factors taken into account by 

guidelines);  

 

 U.S. v Polito, (5
th

 Cir. Jan. 31, 2007 No. 06-30133) 2007 WL 313463  (unpub.) (where 

defendant convicted of possession of child pornography and guidelines 27-33 months, district 

court’s sentence of probation with one year house arrest reasonable in part because defendant 

was 18 at time of the offense “and very immature...and his age and mental condition prohibited 

him from acting rationally”);  U.S.  v. Naylor, 359 F.Supp.2d 521 (W.D. Va.  2005) (citing 

Roper v. Simmons, district court reduces career offender sentence from 188 to 120 months 

because district court discounts the defendant's prior convictions for robberies committed during 

one six week period as a juvenile and reduces defendant’ career offender sentence to 10 years,  

based also on his youth at the time of priors and fact that priors barely qualified and that sentence 

is "a reasonable sentence ... within the sentencing range had he not been determined to be a 

career offender."  “Juveniles have an underdeveloped sense of responsibility, are more 

vulnerable to negative influences and peer pressure, and their character is not as well 

formed as an adult's.”);  U.S. v. Allen, 250 F.Supp.2d 317 (SDNY 2003)(Where D convicted of 

drugs and guns, D entitled to 8 level departure from 80 months to 30 months because his mental 

immaturity-even though 21 behaves like 14 year old and psychological problems and mild 

retardation take case out of heartland of drug and gun cases);  U.S. v. Stern  590 F.Supp.2d 945, 

952 (N.D.Ohio,2008)  (in child porn. case, sentence of twelve months and one day, which was 

below advisory range of 46-57 months was sufficient but not greater than necessary to satisfy 

purposes of the statutory sentencing factors; although offense was exceedingly serious in part 

because defendant was 14 years old when he began his activities when defendant was immature. 

“Indeed, the Court has conducted a review of the scientific literature in this area and believes 

there is compelling evidence that the judicial system's longstanding principle of treating youth 

offenders differently than adult offenders is justified in part based on the unformed nature of the 

adolescent brain. See, e.g., National Institute of Health Publication 4929, The Teenage Brain: A 

Work In Progress (2008))”;  United States v. Polito, 215 Fed.Appx. 354, 357 (5th Cir.2007) (per 

curiam); United States v. McElheney, 524 F.Supp.2d 983, 997 (E.D.Tenn.2007) ("Typically, 

defendants in [child pornography] cases are first offenders, highly educated, middle aged, with 

solid work histories.") (emphasis added); see also Gall v. United States, 552 U.S. 38, ----, 128 
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S.Ct. 586, 601 (2007) ("[Y]outh is more than a chronological fact. It is a time and condition of 

life when a person may be most susceptible to influence and to psychological damage.").  

 

60. Good Employment History. 
 

U.S. v. Ruff, 535 F.3d 999 (9
th

 Cir. 2008) ( where D pled guilty to embezzling 650,000 from 

non-profit organization over course of three years, and where guidelines 30-37 months, sentence 

of one day in jail and supervised release for three years on condition D spend one year in 

community treatment center to go to work and obtain counseling—not unreasonable in part 

because of defendant’s “history of strong employment”);  U.S. v. Fuson, (6
th

 Cir. Feb. 8, 2007) 

(unpub) 2007 WL 414265  (where defendant convicted of felon in possession of firearm and 

guidelines 24-30 months, court’s sentence of probation and 6 months home confinement 

reasonable in part because defendant’s wife bought the antique not for any criminal purpose and 

client’s record since relatively minor felony conviction was unblemished for the past seven years 

and client’s “working and supporting his family [although a disfavored factor under the 

guidelines was] entitled to some weight”); U.S v. Baker  445 F.3d 987, 992 (7
th

 Cir. 2006) (in 

distribution of porn case where guideline called for 110 months, 78 month sentence affirmed: 

defendant’s “lack of a criminal history, his relatively young age, his religious background and his 

history of both employment and higher education...coincides with the sentencing factors 

specified in § 3553(a) [“the nature and circumstances of the offense and the history and 

characteristics of the defendant”)] so below guideline sentence in dist. of porn case affirmed);  

U.S.  v. Thompson, 74 F.Supp.2d 69 (D.Mass. 1999) (departure from 87 to 60 months in drug 

case-setting out framework for determining when employment history and family ties warrant 

downward departure as extraordinary – here “not only did defendant exhibit a sustained 

commitment to his family dating back to the instant he became a father, he consistently worked 

to provide for them”), reversed 234 F.3d 74 (1st Cir. 2000) (district court erred in limiting its 

inquiry to cases involving crack cocaine dealers and then asking  whether defendant’s record 

stood apart from the rest); U.S.  v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled 

guilty to possession of a firearm by a prohibited person, the district court did not abuse its 

discretion in departing downward by three levels  when, as one of eleven factors, it considered 

the defendant’s “long impressive work history ...where good jobs are scarce.”  Even though 

under §5H1.5 ordinarily a discouraged basis, here unusual); U.S.  v. Higgins, 967 F.2d 841 (3d 

Cir. 1992) (young age and stable employment will justify a downward departure if 

"extraordinary"; remanded to see if judge realized he had power); U.S.  v. Alba, 933 F.2d 1117 

(2d Cir. 1991) (long-standing employment at two jobs); U.S.  v. Jagmohan, 909 F.2d 61 (2d Cir. 

1990) (exceptional employment history and nature of the crime); U.S.  v. Big Crow, 898 F.2d 

1326, 1331-32 (8th Cir. 1990) (excellent employment record); U.S.  v. Ragan, 952 F.2d 1049 

(8th Cir. 1992) (defendant stopped using drugs a year before his indictment, maintained steady 

employment, and offered to cooperate-departure affirmed where government did not object at 

sentencing). 
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61.  The Defendant Manifested "Super" Acceptance of Responsibility. 
 

Caveat:  For crimes committed on or after October 27, 2003, the guidelines eliminate 

this ground for departure.  See New USSG 5K2.0(d)(2). However, Booker reverses the caveat, 

because the  factor is grounds for variance from guideline range even if not grounds for 

“departures”. See Introduction.  U.S. v. Gardellini, 545 F.3d 1089 (D.C. Cir. 2008) (where 

defendant convicted of filing false income tax return,  and guidelines 10-16 months, district court 

properly imposed sentence of probation in part because defendant “cooperated with authorities 

and accepted responsibility…to an extraordinary degree.”);  U.S. v. Milne,  384 F.Supp.2d 

1309 (E.D.Wis.2005)(in bank fraud case, advisory guidelines range of adjustment for acceptance 

and offense level of 18-24 months did not fully account for defendant's voluntary reporting of his 

misconduct to bank and his significant early efforts to repay bank);  U.S. v. Smith, 311 

F.Supp.2d 801 (E.D. Wis. 2004)  (in sale of crack case, two level downward departure from 

heartland of sentencing guidelines granted, even though defendant also received offense level 

reduction for acceptance of responsibility, where defendant demonstrated self- improvement, 

fundamental change in attitude, and complete withdrawal from criminal drug distribution 

lifestyle in three years before he was arrested and before he knew he was under investigation, 

and those post-offense, pre-arrest rehabilitative efforts had not been taken into account in 

formulating guideline range; U.S. v. Kim, 364 F.3d 1235 (11
th

 Cir. 2004) ($280,000 restitution 

by defendants, a husband and wife, after they pled guilty to conspiracy to defraud the United 

States and fraudulently obtaining government assistance, respectively, was extraordinary enough 

to remove case from heartland and justify downward departure from 24 months to probation and 

home detention  where defendants dipped significantly into their life savings and voluntarily 

undertook enormous amount of debt  to pay restitution; defendants' conduct demonstrated their 

sincere remorse and acceptance of responsibility); U.S.  v. Brown, 985 F.2d 478, 482-83 (9th 

Cir. 1993) (under § 5K2.0, in light of defendant's confession, court can depart downward from 

the range if it determines that the two point reduction did not adequately reflect acceptance); 

U.S.  v. Miller, 991 F.2d 552 (9th Cir. 1993) (voluntary restitution exhibiting extraordinary 

acceptance of responsibility can justify downward departure); U.S.  v. Farrier, 948 F.2d 1125, 

1127 (9th Cir. 1991) (admission of guilt to other crimes can justify departure under §5K2.0, but 

not further adjustment for acceptance); U.S.  v. Gee, 226 F.3d 885 (7th Cir. 2000)(affirms 2-level 

downward departure for acceptance of responsibility under §5K2.0, where D was not eligible for 

adjustment for acceptance under §3E1.1 because went to trial.  Defendant demonstrated a non-

heartland acceptance in that he made early and consistent offers to government to determine 

legality of his business); U.S.  v. Faulks, 143 F.3d 133 (3d Cir. 1998); U.S.  v. DeMonte, 25 F.3d 

343, 349 (6th Cir. 1994) (in computer fraud case, departure proper on ground that defendant 

admitted to crimes about which government had no knowledge, even though part of plea bargain 

to cooperate-remanded); U.S.  v. Evans, 49 F.3d 109 (3d Cir. 1995) (voluntary disclosure of true 

identity resulting in increased criminal history score may warrant downward departure); U.S.  v. 

Rogers, 972 F.2d 489, 494 (2d Cir. 1992) (district court empowered to depart downward where 

defendant emerged from a drug-induced state, realized his wrongdoing and turned himself in and 

confessed); U.S.  v. Lieberman, 971 F.2d 989, 995-96 (3d Cir. 1992) (one level downward 

departure o.k. where D offered to make restitution greater that amount taken, met with bankers 

and offered to explain how avoided detection, resigned his position and went to FBI to admit his 
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embezzlement, pled guilty);  U.S.  v Crumb, 902 F.2d 1337, 1339-40 (8th Cir. 1990) (voluntary 

surrender nine days after issuance of warrant 9 month downward departure). 

 

One of the goals of sentencing is rehabilitation, see, e.g., United States v. Grayson, 438 

U.S. 41, 45-48, 98 S.Ct. 2610, 2613-14, 57 L.Ed.2d 582 (1978); Williams v. New York, 337 U.S. 

241, 247-48, 69 S.Ct. 1079, 1083-84, 93 L.Ed. 1337 (1949), and a defendant's admission of 

responsibility or expression of contrition “is often a significant first step towards his 

rehabilitation and, for that reason, deserving of a possible reward in the form of a lessened 

sentence,” Smith v. Wainwright, 664 F.2d 1194, 1196 (11th Cir.1981). Admission of guilt thus 

may properly be taken into account in determining what sentence is needed to achieve 

rehabilitation. See Brady v. United States, 397 U.S. 742, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970). 

In Brady, the Supreme Court stated, “we cannot hold that it is unconstitutional for the State to 

extend a benefit to a defendant who in turn extends a substantial benefit to the State and who 

demonstrates by his plea that he is ready and willing to admit his crime and to enter the 

correctional system in a frame of mind that affords hope for success in rehabilitation over a 

shorter period of time than might otherwise be necessary.” Id. at 753, 90 S.Ct. at 1471. 

 

61A. Withdrawal from conspiracy 

 

Gall v. U.S., 552 U.S. 38 (2007)  (where defendant pled guilty to conspiring to distribute 

a large quantity of the drug ecstasy and to making a profit of $30,000 from his conduct and, but 

where he withdrew from conspiracy after 7 months, stopped using drugs, went to college and 

became businessman and rehabilitated himself, and where guidelines were 30-37 months, district 

court’s sentence of probation was reasonable and “a sentence of imprisonment may work to 

promote not respect, but derision, of the law if the law if viewed as merely a means to dispense 

harsh punishment without taking into account the real conduct and circumstances involved in 

sentencing.”    “Gall’s voluntary withdrawal [is] a circumstance that distinguished his conduct 

not only from that of all his codefendants but from the vast majority of defendants convicted of 

conspiracy in federal court”). 

 

61B. Allocution at sentencing moving and insightful 

 

 U.S. v. Hanson 561 F.Supp.2d 1004 (E.D. Wisc. 2008) (in possession of child porn. case 

where guidelines 210-262 months, court imposes sentence of 72 months, among many other 

reasons, because court found the defendant’s allocution at sentencing as well as supportive 

statement from his pastor “among the most insightful and moving I have heard in my time as a 

judge [making clear] that the defendant fully understood the wrongfulness of his conduct and 

was motivated to change.”) 

 

62. Defendant atones by going on television to admit guilt and deter others 
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63. Defendant Showed Extreme Remorse. 

 

 U.S. v. Stall  581 F.3d 276  (6th Cir.  2009) (in child porn. case where guidelines 57-65 

months, court’s sentence of 1 day in jail, 10 years supervised release, and one year house arrest, 

not unreasonable in part because of defendant’s “ exceptional expression of remorse [at the time 

of his arrest and thereafter] , immediate cooperation with the investigation, commitment to 

counseling, and demonstrated promise for rehabilitation.”);  U.S. v. Paul 561 F.3d 970, (9th Cir. 

2009) (where defendant convicted of embezzlement and guidelines 10-16 months, court’s 

within guideline sentence of 15 months unreasonably high in part because of defendant’s 

showing of remorse); U.S. v. Howe, 543 F.3d 128 (3
rd

 Cir. 2008) (where defendant convicted of 

mail fraud  with loss of $150,000 and guidelines 18-24 months, sentence of probation with 3 

months home detention  not unreasonable in part because defendant “showed genuine remorse at 

sentencing” as found by the district court);   U.S. v. Ruff, 535 F.3d 999 (9
th

 Cir. 2008) ( where D 

pled guilty to embezzling 650,000 from non-profit organization over course of three years, and 

where guidelines 30-37 months, sentence of one day in jail and supervised release for three years 

on condition D spend one year in community treatment center to go to work and obtain 

counseling—not unreasonable in part because defendant showed “clear remorse” for his 

conduct);  U.S. v. Pauley, 511 F.3d 468 (4
th

 Cir. 2007) (where client pled to possession of child 

porn. and guidelines 78-97 months, court’s downward variance to 42 months affirmed in part 

because he was “deeply remorseful” and “appropriate consideration” under the statute as reflects 

his “history and characteristics”);  U.S. v. Baker, 502 F.3d 465  (6
th

 Cir. 2007) (where defendant 

pled guilty to possession of unregistered firearm arising from altercation with wife during which 

gun accidentally discharged and guideline range 27-33 months, below-guideline sentence of 

probation with one year house arrest in part because defendant showed extreme remorse);  U.S. 

v. Paul 2007 WL 2384234 (9
th

 Cir. Aug. 17, 2007) (unpub.) (within guideline sentence of 16 

months (high end) for taking government money unreasonably high in part because Paul 

“displayed remorse in two statements given to the Department of Labor prior to the filing of 

criminal charges”); U.S. v. Ngatia  477 F.3d 496, 502 (7
th

 Cir. 2007) ( where defendant 

convicted of leading ring that smuggled heroin into U.S. by swallowing balloons, and where 

guidelines  188-235months    , court’s sentence of 88 months not unreasonable in part because  

defendant “had demonstrated a commitment to reform with her words and actions [and] the 

district court credited her statements of repentance, and [she] had already obtained numerous 

certificates of achievement by taking nearly every offered class at the Metropolitan Correctional 

Center...finding that she coordinated the smuggling is in no way inconsistent with its decision to 

give her a sentence below the recommended guideline range.” [nor fact that she lied to the 

government in her safety valve interviews!!);   U.S.  v. Fagan, 162 F.3d 1280, 1284-85 (10th Cir. 

1998)(because guidelines do not expressly forbid the departure, under rationale of Koon, court 

may downward depart where defendant showed great remorse “to an exceptional degree” even 

though D already received adjustment for acceptance of responsibility);  U.S.  v. Jaroszenko, 92 

F.3d 486 (7th Cir. 1996).  

 

District Court:   

U.S. v. Wachowiak  412 F.Supp.2d 958  (E.D. Wisc.  2006) aff’d 496 F.3d 744 (7
th

 Cir. 2007)  

(where 24 year old music student convicted of possessing child pornography, and where he is in 
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treatment and low risk of recidivism, and strong support from family, court imposes 70 months 

where guideline range of 121-150 months in part because 3 level reduction under U.S.S.G. § 

3E1.1 for acceptance “did not sufficiently account for defendant’s sincere expression of remorse 

and demonstration of insight into his condition and the harm he was causing children. See United 

States v. Milne, 384 F. Supp. 2d 1309, 1312 (E.D. Wis. 2005) (explaining that the 3 level 

reduction is ordinarily granted to defendants who timely plead guilty, and the guidelines do not 

otherwise account for greater expressions of remorse). Again, this reflects not only a reduced risk 

of re-offending but also positive character development.”);  U.S. v. Rothberg, 222 F. Supp. 2d 

1009 (N.D. Ill. 2002) (where defendant pled to copy right infringement without plea bargain, and 

where, despite the government's refusal to file motion for downward departure under U.S.S.G. § 

5K1.1, defendant continued to cooperate with the government, and where, in doing so, he put 

himself at risk of a significant detriment: without a plea agreement, there was nothing to prevent 

the government from using the information he provided against him at sentencing, defendant’s 

efforts show acceptance of responsibility that is outside the heartland of § 3E1.1, with other 

factors, warranted two level additional departure);  U.S. v. Nguyen, 212 F.Supp.2d 1008 (N.D. 

Iowa 2002) (where D entered Alford plea to possessing 45 grams of crack  and then  testified in 

his sister’s trial that he put them in her handbag,  and she was acquitted, district court grant an 

extra three level departure to defendant for “extraordinary acceptance of responsibility,” under 

U.S.S.G. § 5K2.0); U.S.  v. Stewart, 154 F.Supp.2d 1336 (E.D. Tenn. 2001) (where defendant 

pled guilty to possession of 8 ounces of cocaine, eight-level downward departure, in addition to 3 

normal levels, granted for “extraordinary acceptance” where defendant continued to plead guilty 

even though judge had granted codefendant’s suppression motion which could have resulted in 

dismissal of defendant’s case); U.S.  v. Davis 797 F. Supp. 672 (D.C.N.Ind. 1992) (8-level 

downward departure proper where defendant make $775,000 restitution voluntarily); U.S.  v. 

Ziegler, 835 F. Supp. 1335 (D. Kan. 1993) (downward departure justified for complete 

acceptance of responsibility exhibited by extraordinary drug rehabilitation in that defendant had 

smoked 20 marijuana cigarettes a day for 20 years and stopped).  

 

64. Post-Offense, Post-Conviction, and Post-Sentencing Rehabilitation. 

 

          Pepper v. U.S.   131 S.Ct. 1229 (2011) (essentially abrogating USSG §5K2.19 which 

prohibited  downward departure for “post sentencing rehabilitative efforts, even if exceptional” 

on grounds that the policy statement “rests on wholly unconvincing policy rationales not 

reflected in the sentencing statutes Congress enacted.");  See U.S. v. Murray,  2005 WL 1200185 

(S.D.N.Y.,5/20 2005)(unpub.) (defendant’s post sentencing conduct in testifying against 

codefendant where defendant had nothing to gain “is significant and should not be overlooked 

when he is re-sentenced. Indeed, it goes to the heart of the characteristics of this Defendant and 

provides support for his genuine contrition”).  And caveat questionable in light of Gall. 

 

Gall v. U.S.  552 U.S. 38 (2007) (where defendant pled guilty to conspiring to distribute a large 

quantity of the drug ecstasy and to making a profit of $30,000 from his conduct and, but where 

he withdrew from conspiracy after 7 months, stopped using drugs, went to college and became 

businessman and rehabilitated himself, and where guidelines were 30-37 months, district court’s 

sentence of probation was reasonable in part because of defendant’s self rehabilitation which 
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shows “imprisonment not necessary to deter Gall from engaging in future criminal conduct or to 

protect the public from future criminal acts”);  U.S. v. Sayad, 589 F.3d 1110 (10th Cir. 2009)  

(where defendant convicted of interstate delivery of 11 kilograms of cocaine and guidelines 57 

months, sentence of probation is reasonable in part because, unlike in most cases, here strong 

family support which will aid rehabilitation—“Gall, however, does not stand for the proposition 

that a district court is not entitled to weigh a defendant’s post-arrest behavior at all in 

determining his potential for rehabilitation.” ); U.S. v. McFarlin  535 F.3d 808 (8
th

 Cir. 2008)  

(where D convicted of § 371 conspiracy to distribute drugs and max. sentence five years, though 

guidelines call for 10 years, district court’s sentence of probation and home detention for three 

years not unreasonable in part because of post-offense rehabilitation –defendant became a 

preacher... A defendant’s post-arrest rehabilitation “is  relevant in evaluating the § 3553(a) 

factors.”);  U.S. v. Martin  520 F.3d 87, 93-94 (1
st
 Cir. 2008) (where D convicted of distribution 

of crack and was career offender with guideline range of 235-293 months), court downward 

variance to sentence of 144 months reasonable in part because of defendant’s efforts at 

rehabilitation while incarcerated:  “a founded prospect of meaningful rehabilitation remains a 

permissible basis for a variant sentence under the now-advisory guidelines. See 18 U.S.C. § 

3553(a)(2)(C) (“The court ... shall consider the need for the sentence imposed to protect the 

public from further crimes of the defendant.”)... two years of post-arrest incarceration prior to 

sentencing let him see the error of his former ways, renounce them, and embrace a renewed 

commitment to religion and family. When this metamorphosis is combined with the reciprocal 

commitment exhibited by his family, the likelihood of meaningful rehabilitation rises to a level 

meriting some weight in the section 3553(a) calculus... The [district] court believed that it saw 

a changed man, who would return to the bosom of a committed and loving family after his 

release. The court had sentenced many of the other members of the same conspiracy and knew 

in detail how their crimes and their participation stacked up against the defendant's. Convinced 

that the defendant would not re-offend and that fairness as among similarly situated codefendants 

would be served, the court deviated downward from the GSR by 91 months.”);  U.S. v. Ngatia  

477 F.3d 496, 502 (7
th

 Cir. 2007) ( where defendant convicted of leading ring that smuggled 

heroin into u.s. by swallowing balloons, and where guidelines  188-235months    , court’s 

sentence of 88 months not unreasonable in part because  defendant “had demonstrated a 

commitment to reform with her words and actions [and] the district court credited her statements 

of repentance, and [she] had already obtained numerous certificates of achievement by taking 

nearly every offered class at the Metropolitan Correctional Center...finding that she coordinated 

the smuggling is in no way inconsistent with its decision to give her a sentence below the 

recommended guideline range.” [nor fact that she lied to the government in her safety valve 

interviews!!); U.S. v. Clay, 483 F.3d 739 (11
th

 Cir. 2007) (where D convicted of possession of 

methamphetamine precursors, and guideline range was 188 to 235 months, downward variance 

to 60 months was reasonable because of post offense rehabilitation—true religious conversion, 

drug and rehab program caused D to lead “a different life”; and where others said they had 

overcome their addiction because of D’s influence—“considerations of post offense 

rehabilitation are appropriate when a district court evaluates the history and characteristics of the 

defendant and the need to protect the public from further crimes”  “a departure for post offense 

rehabilitation reflects that, unlike some other defendants, D had fundamentally changed since his 

offense, poses a lesser risk to the community, and does not require incarceration for too long”);  

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.07&referencepositiontype=T&referenceposition=SP%3b8b3b0000958a4&fn=_top&sv=Split&tc=-1&docname=18USCAS3553&ordoc=2015540796&findtype=L&db=1000546&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Oregon
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U.S. v. Jones, 158 F.3d 492 (9
th

 Cir. 1998); U.S.   v. Green, 152 F.3d 1202, 1206  (9th Cir. 1998) 

(post-offense and post sentencing rehabilitative efforts – here, exemplary conduct in prison – 

may be basis for downward departure in manufacturing 4,000 marijuana plant case, and no abuse 

to depart downward 11 levels and re-sentence defendant to 30 days – no difference between 

post-offense and post-sentencing rehabilitation – court need not analogize to comparable 

guideline provisions to explain extent of departure so long as reasonable); U.S.  v. Newlon, 212 

F.3d 423 (8th Cir. 2000) (departure from 110 to 90 months not abuse of discretion where prior to 

his arrest on charge of felon in possession D had, at his own request, spent 85 hours in drug and 

alcohol program; his counselor reported that he had a sincere desire for treatment, and his family 

noted a marked improvement in his behavior and attitude); U.S.  v. Bradstreet, 207 F.3d 76 (1st 

Cr. 2000) (departure from 51 to 31 months at re-sentencing in securities fraud case not abuse of 

discretion for post-offense rehabilitation while in prison D tutored inmates, taught adult that he 

developed, volunteered and succeeded in the prison's Boot Camp Program, began serving as the 

prison chaplain's assistant, became a program assistant and clerk of the prison parenting 

program, and lectured at local colleges to business students on ethical perils in the business 

world and where appended to the motion were letters of commendation from people with whom 

he had worked in prison as well as from several of the inmates whom he had assisted.); U.S.  v. 

Rudolph, 190 F.3d 720 (6th Cir. 1999) (at re-sentencing court may depart down for extraordinary 

rehabilitation occurring after original sentencing); U.S.  v. DeShon, 183 F.3d 888 (8th Cir. 1999) 

(where D pled to tax evasion etc., district court did not abuse its discretion in departing 

downward from 30-37 months to 5 months community confinement without work release based 

on defendant's post-offense rehabilitation, after witnesses testified that he had "renewed his life 

in the church" and was making extraordinary efforts to turn his life around); U.S. v. Bryson, 163 

F.3d 742 (2d Cr. 1998)( (“This Court has held that a sentencing judge may exercise discretion 

and depart from the applicable guideline range in light of a defendant's efforts toward 

rehabilitation, provided those efforts are extraordinary.”); U.S.  v. Jones, 158 F.3d 492 (10th Cir. 

1998) (where defendant pled guilty to possession of a firearm by a prohibited person, the district 

court did not abuse its discretion in departing downward by three levels to probation when, as 

one of eleven factors, it considered that the defendant had adhered to the conditions of his release 

and changed both his attitude and conduct during his release constituting exceptional post-

offense rehabilitation.  Cases forbidding a departure on this ground have been overruled by 

Koon); U.S.  v. Rhodes, 145 F.3d 1375 (D.C. Cir. 1998) (post-conviction rehabilitation grounds 

for departure if “exceptional degree” of  rehabilitation shown – in light of Koon); U.S.  v. 

Whitaker, 152 F.3d 1238, 1241 (10th Cir. 1998) (defendant's "drug rehabilitation efforts" could 

possibly provide a basis for departure and case remanded for the district court to decide); U.S.  v. 

Kapitzke, 130 F.3d 820 (8th Cir. 1997) (post-offense rehabilitation effort in child porn case may 

justify downward departure where defendant has undergone eight months of sex offender and 

chemical dependency treatment with a high probability of success); U.S.  v. Core, 125 F.3d 74 

(2d Cir. 1997) (good conduct in prison after initial sentencing may justify downward departure 

on re-sentencing.  On remand, court should determine if D’s rehabilitative efforts justify 

departure); U.S.  v. Sally, 116 F.3d 76 (3d Cir. 1997) (In light of Koon, a defendant’s post-

conviction rehabilitation efforts may be sufficient to warrant a downward departure where D is 

resentenced several years later if there is at least “concrete gains toward turning ones’ life 

around.”  Here, D was 17 when convicted of crack and gun charges and has since earned his 
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GED and nine college credits); U.S.  v. Brock, 108 F.3d 31 (4th Cir. 1997) (D convicted of credit 

card fraud with 12-18 months guidelines sought downward departure because of post-arrest 

rehabilitation; district denied saying no authority.  Remanded because previous decision ruling 

out such departures no longer good law in light of Koon); U.S.  v. Workman, 80 F.3d 688 (2d 

Cir. 1996) (between defendant’ criminal conduct and arrest he left a gang joined the army and 

was honorably discharged – a modest downward departure proper because defendant abandoned 

his criminal lifestyle-"[R]ehabilitation efforts by drug-addicted defendants may justify 

downward departures under appropriate circumstances."); U.S.  v. Williams, 65 F.3d 301, 306 

(2d Cir. 1995) (when a defendant who has been in federal custody since his arrest has had no 

opportunity to pursue any rehabilitation, when he had been admitted to a selective and intensive 

inmate drug treatment program and a guideline sentence would deprive him of his only 

opportunity rehabilitate himself, departure from 130 months to 60 months is reasonable if 

additional conditions attached to supervised release term); U.S.  v. Maier, 975 F.2d 944, 945 (2d 

Cir.1992) (affirming departure where defendant's "efforts toward rehabilitation followed an 

uneven course, not a surprising result for someone with a fourteen- year history of addiction");. 

 

 One of the goals of sentencing is rehabilitation, see, e.g., United States v. Grayson, 438 

U.S. 41, 45-48, 98 S.Ct. 2610, 2613-14, 57 L.Ed.2d 582 (1978); Williams v. New York, 337 U.S. 

241, 247-48, 69 S.Ct. 1079, 1083-84, 93 L.Ed. 1337 (1949), and a defendant's admission of 

responsibility or expression of contrition “is often a significant first step towards his 

rehabilitation and, for that reason, deserving of a possible reward in the form of a lessened 

sentence,” Smith v. Wainwright, 664 F.2d 1194, 1196 (11th Cir.1981). Admission of guilt thus 

may properly be taken into account in determining what sentence is needed to achieve 

rehabilitation. See Brady v. United States, 397 U.S. 742, 90 S.Ct. 1463, 25 L.Ed.2d 747 (1970). 

In Brady, the Supreme Court stated, “we cannot hold that it is unconstitutional for the State to 

extend a benefit to a defendant who in turn extends a substantial benefit to the State and who 

demonstrates by his plea that he is ready and willing to admit his crime and to enter the 

correctional system in a frame of mind that affords hope for success in rehabilitation over a 

shorter period of time than might otherwise be necessary.” Id. at 753, 90 S.Ct. at 1471. 

 

 District Court:    U.S. v. D.M. , 942 F.Supp.2d 327 (E.D.N.Y.  2013) (Weinstein, J.) 

(where def pled guilty to possession of child porn and guidelines 78-90 months, sentence of 

probation warranted in part because “Evidence of a defendant’s efforts at rehabilitation is 

persuasive. It is indicative of the likelihood that a defendant will not reoffend and will not cause 

harm to the public”); See Brenda L. Tofte, Booker at Seven: Looking Behind Sentencing 

Decisions: What Is Motivating Judges?, 65 Ark. L. Rev. 529, 572-73 (2012) (“[W]hen it comes 

to sentencing, judges look at what offenders have done to rehabilitate themselves when deciding 

what kinds of sentences to assign. Accordingly, in the data set . . . sentencing judges were 

swayed by offenders’ rehabilitation efforts almost as much as they were swayed by offenders’ 

family obligations and family support.”). 

 

   U.S. v. Cervantes (D.Or. Dec. 11, 2007, No. 04-457 (RE))(in case of distribution of meth. 

where guidelines 87-108 months, court sentences D to time served (4 months) and supervised 

release for 4 years on condition of one year house arrest with wok release in part because of post-
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offense rehabilitation and effect of incarceration on  innocent children); U.S. v. Campbell, 

(D.Or.) (in bank robbery case, where client in Crim. Cat. VI, and guidelines 57 months, court 

sentences to probation on condition of 6 months home detention in part because of post offense 

rehabilitation and effect on innocent child);   U.S. v Polito, (5
th

 Cir. Jan. 31, 2007)  2007 WL 

313463  (unpub.) (where 24 year old defendant convicted of possession of child pornography 

that he had 6 years earlier and guidelines 27-33 months, district court’s sentence of probation 

with one year house arrest reasonable in part because “the six years between the commission of 

the crime and sentencing plus the five years of supervision during probation would give the 

community a record of eleven years of Polito’s conduct...there was no evidence that Polito would 

be a threat to the community or young children in the area or that he ever intended to conduct 

predatory sexual activities with children and he had never been arrested for or convicted of any 

other offense ; and since the offense he has conducted himself in a very positive way receiving 

mental health  treatment, maintaining  employment and avoiding legal problems and since the 

offense he married returned to college and graduate with honors);  U.S. v. Wachowiak   412 

F.Supp.2d 958  (E.D. Wisc.  2006) aff’d 496 F.3d 744 (7
th

 Cir. 2007) (where 24 year old music 

student convicted of possessing child pornography,  and where he is in treatment and low risk of 

recidivism, and strong support from family, court imposes 70 months where guideline range of 

121-150 in part because the advisory guidelines “failed to account for defendant’s sincere efforts 

in treatment, which not only reduced his chances of re-offending but also demonstrated a 

strength of character in confronting his problems.”);  US v. Hawkins,  380 F.Supp.2d 143 

(EDNY 2005) (in insurance fraud case, where guidelines 12 to 18 months, sentence of probation 

imposed. The fact that defendant engaged in further criminal activity while she was in the 

process of rehabilitation does not preclude a finding of rehabilitation—which “often means 

turning a bad life into a decent, honorable, law-abiding life” or when  “a relatively decent person 

falls into bad conduct, but immediately and permanently repents”  “Since Booker, the 

Guidelines are no longer a straightjacket binding courts to artificially created and cruel 

paradoxes of sentencing, by insisting not only on rehabilitation, but on extraordinary 

rehabilitation.” );  U.S. v. Carvajal, 2005 WL 476125 (S.D.N.Y. Feb. 22, 2005) (unpub.) (in 

drug case, career offender guideline of 262 months too great; client will be 48 when he emerges 

from prison. The goal of rehabilitation “cannot be served if a defendant can look forward to 

nothing beyond imprisonment.  Hope is the necessary condition of mankind, for we are all 

created in the image of God.  A judge should be hesitant before sentencing so severely that he 

destroys all hope and takes away all possibility of useful life.  Punishment should not be more 

severe than that necessary to satisfy the goals of punishment.” ); U.S. v. Rosado, 254 F.Supp. 2d 

316, 321 (S.D. N.Y. 2003) (“Since rehabilitation may not be a basis for incarceration but must be 

considered as a basis for sentencing, Congress must have anticipated that sentencing judges 

would use their authority, in appropriate cases, to reduce a defendant's sentence to permit him to 

continue his rehabilitation in the most effective manner.”)  

 

U.S. v. Smith, 311 F.Supp.2d 801 (E.D. Wis. 2004)  (in sale of crack case, two level downward 

departure from heartland of sentencing guidelines granted , even though defendant also received 

offense level reduction for acceptance of responsibility, where defendant demonstrated self- 

improvement, fundamental change in attitude, and complete withdrawal from criminal drug 

distribution lifestyle in three years before he was arrested and before he knew he was under 

http://web2.westlaw.com/find/default.wl?rs=WLW5.08&serialnum=2005966569&tf=-1&tc=-1&fn=_top&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&mt=Oregon&vr=2.0&sv=Split&rp=%2ffind%2fdefault.wl&findtype=Y


Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 93 - 

investigation, and those post-offense, pre-arrest rehabilitative efforts had not been taken into 

account in formulating guideline range); United States v. Rutherford, 323F. Supp. 2d 911 (E.D. 

Wis. 2004) (departing based on the defendant’s efforts at self-improvement and reformation, 

including drug treatment); United States v. Lange, 241 F. Supp. 2d 907 (E.D. Wis. 2003) 

(departing based on successful drug treatment); U.S. v. Parella, 273 F.Supp. 2d 161 (D. Mass. 

2003) (where D convicted of being getaway driver in three bank robberies, court departs from 

30-37 months to probation  because defendant “totally changed his life and his behavior” and 

treatment was successful “a rehabilitated defendant is not likely to be a recidivist”); U.S. v. 

Lange,  241  F. Supp. 2d 907 ( E.D. Wis. 2003) (where D convicted of distributing crack, 2 level 

departure granted for post offense rehabilitation where he became leader of treatment group, 

gave up drugs, reconnected with his family, and showed great insight into his problems);  U.S. v. 

Rosado, 254 F.Supp.2d 316  (SDNY 2003) (D convicted of distribution of heroin given 2 level 

departure for post offense rehabilitation where he successfully complete shock incarceration 

while in jail, obtained GED, gave up drugs, found employment, and severed ties with his drug-

dealing friends); U.S.  v. Bodden, 2002 WL 1364035 (SDNY June 24, 2002) (unpub.) (defendant 

convicted of bank fraud with range of 18-24 months court grants departure to 6 months halfway 

house because of efforts at drug rehabilitation even where relapses “The standards for departure, 

particularly in the context of long-term drug addiction, do not require unblemished success in a 

defendant's path to recovery, but rather extraordinary progress as measured by all relevant 

factors.) ; U.S.  v. K., 160 F.Supp.2d 421 (E.D.N.Y. 2001) (where D convicted of trying to sell 

ecstasy and where government agreed that D should be sentenced on basis of 1000 pills actually 

sold instead of 15,000 said he could get so guideline 12-18 months, and where D mentally 

retarded, Judge Weinstein continues sentencing one year in part to enable D to attend 

rehabilitation program and demonstrate post offense rehabilitation for downward departure–

strong statements in favor of continuing sentences to enable defendant to show rehabilitation) 

(See Flowers below); U.S.  v. Hernandez, 2001 WL 96369, 3 (S.D.N.Y. Feb. 2, 2001)(unpub.) 

(D’s “significant and successful efforts at rehabilitation from her addiction to heroin since her 

arrest are extraordinary factors warranting a downward departure” from 12-18 months to 

probation);  U.S. v. Wilkes, 130 F.Supp.2d 222, 240-41 (D.Mass. 2001) (departing where, after a 

decade of severe alcohol and drug abuse, defendant obtained counseling, remained drug-free, 

and re-established meaningful personal and family relationships);  U.S.  v. Seethaler, 2000 WL 

1373670, 2 (N.D.N.Y. Sept. 19, 2000)(unpub.) (downward departure from 46 to 30 months for 

post-offense rehabilitation where D had completely resolved the sexual fetish and had no 

continuing urges to search for pornography on the Internet or in any other situation and where D 

appears to have re-established himself in his family and in his occupational pursuits); U.S.  v. 

Kane, 88 F.Supp.2d 408 (E.D. Pa. 2000) (where D convicted of selling meth and where he had 

abused drugs and alcohol for 25 years, but where urine tests since his release from drug program 

showed he had stopped use of drugs and limited alcohol consumption, downward departure from 

188 to 120 months warranted “in recognition of since effort to repair his life” even though a few 

lapses because lapses have to be viewed in context of his former behavior); U.S.  v. Blake, 89 

F.Supp.2d 328 (E.D.N.Y. 2000) (in bank robbery, departure from level 29 to level 8 and 

probation proper in part because incarcerating defendant would “reverse the progress she has 

made” and considering the decreasing opportunities for rehabilitation in federal prisons resulting 

from ever-increasing prison populations); U.S.  v. Bennett, 9  F. Supp. 2d 513 (E.D.Pa. 1998) 
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(even where defendant does not accept responsibility, his full restitution early in case and efforts 

to recover funds warranted downward departure 91 months (from 235 to 144) in part under 

§5K2.0), aff’d 161 F.3d 171 (3d Cir. 1998); U.S.  v. Flowers, 983 F.Supp. 159 (E.D.N.Y. 1997) 

(sentencing continued for one year to allow time to determine if D truly rehabilitated); U.S.  

v. Shasky, 939 F. Supp. 695 (D.Neb. 1996) (departing downward in child porn case where 

defendant entered a nationally recognized sex offender program and had an excellent long-term 

prognosis with minimum risk of re-offending); U.S.  v. Griffiths, 954 F.Supp. 738 (D.Vt. 1997) 

(13-level downward departure granted on basis of D’s extraordinary rehabilitative efforts after D 

overcame drug use, left his former lifestyle entirely behind him, and became involved in program 

for children; D’s progress would be utterly frustrated if D were incarcerated); U.S.  v. Neiman, 

828 F.Supp. 254 (S.D.N.Y.1993) (downward departure granted based upon likelihood of 

rehabilitation in non-narcotics context where religious leaders and family members agreed to 

supervise home confinement and medical treatment was to be provided.) 

 

Note:  In Ninth Circuit, do not frame issue in terms of rehabilitation from drug addiction, 

because departure on this ground alone is forbidden.  U.S.  v. Martin, 938 F.2d 162 (9th Cir. 

1991) (no departure possible for drug rehabilitation because guidelines already took into drug 

addiction into account and departure would give break to an addict that non-addict doesn't get) 

[Practice note:  The result highly questionable now in light of Koon Booker, and Gall];  See 

U.S. v. Garcia, 497 F.3d 964, 971-72 (9th Cir. 2007) (where D convicted of drug conspiracy, 

sentence of 100 years vacated in part because district judge erred in holding it had no power to 

consider to defendant’s drug addiction and resulting mental impairment as a mitigating factor 

under 18 U.S.C. § 3553(a)...“Just because a consideration was improper under the 

mandatory Guidelines regime does not mean that it is necessarily improper under the 

advisory Guidelines regime.”...Fact that guidelines preclude downward departure because of 

voluntary use of drugs under USSG § 5K2.13 and 5H1.4 does not preclude judge from using 

same as mitigating factor under § 3553(a)—“We agree with our sister circuits and hold that 

district courts are not prohibited in all circumstances from considering a defendant's drug 

addiction in choosing a reasonable sentence.”). 

 

64A.  Efforts at rehabilitation more extensive than usual 

 

U.S. v. Cherry, 487 F.3d 366 (6
th

 Cir. 2007) (where defendant convicted of possessing 

child pornography and guideline range was 210-262 months, sentence of 120 months (43% 

variance from guidelines) was proper in part because defendant’s “efforts a rehabilitation were 

more extensive than those the district court usually [saw] in offenders”) 

 

64B  Defendant began therapy before being charged with crime. 

 

U.S. v. Stern  590 F.Supp.2d 945, 954 (N.D.Ohio,2008) (in child porn case, where guidelines 50 

months, sentence of one year and a day imposed in part because defendant “sight therapy well in 

advance of being charged with any crime. Although this factor does not weigh nearly as heavy in 

Stern's favor as it would had he sought treatment prior to his arrest, the Court nonetheless 

considers it a positive indication of Stern's commitment to refraining from future criminal 
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conduct. Accord. Polito, 215 Fed.Appx. at 356 (finding the same). 

 

65.  Guideline sentence would harm progress in treatment Or Deny It Altogether. 

U.S. v. Duhon,  541 F.3d 391 (5
th

 Cir. 2008)  (where defendant convicted of possession of child 

porn and guidelines 33-40 months, district court’s sentence to probation reasonable in part 

“Because of the district court’s strong emphasis on [Duhon’s] general need for treatment”); U.S. 

v Polito, (5
th

 Cir. Jan. 31, 2007) 2007 WL 313463 (unpub.) (where defendant convicted of 

possession of child pornography and guidelines 27-33 months, district court’s sentence of 

probation with one year house arrest reasonable in part because imprisonment would interrupt 

psychiatric treatment);  U.S. v.  Wachowiak  412 F.Supp.2d 958  (E.D. Wisc.  2006) aff’d 496 

F.3d 744 (7
th

 Cir. 2007) (in possession of porn case, where guidelines 120-151 months, below 

guideline sentence of 70 months imposed in part because “according to all of the experts, a 

sentence exceeding ten years would have harmed defendant’s progress in treatment. See § 

3553(a)(2)(D)..... a sentence approaching ten years would only have delayed the treatment 

available within the BOP [because of admission criteria at FCI Butner] , in addition to disrupting 

defendant’s treatment in the community...[further] space in the Butner program is limited, and 

many inmates never get in. Thus, defendant could be denied treatment for the entire prison 

sentence.”);  United States v. Hawkins, 380 F.Supp.2d 143, 165 (E.D.N.Y.2005), aff'd, 228 Fed. 

App'x 107 (2d Cir.2007) (in fraud case where guidelines 12-18 months, sentence of probation 

imposed because any incarceration "will in effect doom her.... Rehabilitation should not now be 

destroyed by wanton and unthinking application of mechanical rules for imprisonment."); U.S. v. 

Davis  2008 WL 2329290, 5 (S.D.N.Y.,2008) (same in child porn case).  

 

66.  Sentence longer than necessary to provide drug treatment in prison program 

U.S. v. Ruff,  535 F.3d 999 (9
th

 Cir. 2008) ( where D pled guilty to embezzling 650,000 from 

non-profit organization over course of three years, and where guidelines 30-37 months, sentence 

of one day in jail and supervised release for three years on condition D spend one year in 

community treatment center to go to work and obtain counseling—not unreasonable in part 

because defendant “would clearly benefit from continued mental health treatment” for his 

gambling addiction); U.S. v. Yopp,  453 F.3d 770, 773 (6
th

 Cir. 2006) (where D violated 

supervised release, and judge wanted him only to participate in 500 hour DAP program which 

would require 12 months to be enrolled and complete, “the twenty-four month sentence...[was] 

substantively plainly unreasonable because it [was] “greater than necessary to comply with the 

purposes set forth in [ § 3553(a)(2) ]” where only 12 months sentence necessary to assure 

treatment in 500 hour drug abuse program.).  

 

67.  Sentence too long to provide treatment in most effective manner 

 

U.S. v. Cherry, 487 F.3d 366  (6
th

 Cir. 2007) (where defendant convicted of possessing 

child pornography and guideline range was 210-262 months, sentence of 120 months (43% 

variance from guidelines) was proper, because no treatment available in prison thus below 

guideline sentence would allow for providing client with needed treatment “in the most effective 

manner.” ).  
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68.  Family support aids rehabilitation and lowers risk of recidivism. 

 

Shirley R. Klein et al., Inmate Family Functioning, 46 Int’l J. Offender Therapy & Comp. 

Criminology 95, 99-100 (2002) (“The relationship between family ties and lower recidivism has 

been consistent across study populations, different periods, and different methodological 

procedures.”); Phyllis J. Newton, Jill Glazer, & Kevin Blackwell, Gender, Individuality and the 

Federal Sentencing Guidelines, 8 Fed. Sent’g Rep. 148 (1995) (“[T]he better family ties are 

maintained[,] the lower the recidivism rate,”). 

 

U.S. v. Sayad  589 F.3d 1110  (10th Cir. 2009)  (where defendant convicted of interstate delivery 

of 11 kilograms of cocaine and guidelines 57 months, sentence of probation is reasonable in part 

because, unlike in most cases, here strong family support which will aid rehabilitation); U.S. v. 

Wachowiak 412 F.Supp.2d 958  (E.D. Wisc.  2006)  aff’d  496 F.3d 744 (7
th

 Cir. 2007)    (in 

possession of porn case, where guidelines 120-151 months, below guideline sentence of 70 

months imposed in part because “the guidelines failed to account for the strong family support 

defendant enjoyed, which would aid in his rehabilitation and re-integration into the community. 

Because defendant’s family and friends have not shunned him despite learning of his crime, he 

will likely not feel compelled to remain secretive if tempted to re-offend. Rather, he will seek 

help and support”); U.S. v. Smith (4
th

 Cir. April 22, 2008) 2008 WL 1816564  (unpub.) (in child 

porn case where guidelines 78-97 months, sentence of 24 months not abuse of discretion where 

district court noted among other things, that defendant had “strong family ties.”).  

 

69. Post-Offense Restitution. 

 

U.S. v. Paul 561 F.3d 970 (9th Cir. 2009) (where defendant convicted of embezzlement and 

guidelines 10-16 months, court’s within guideline sentence of 15 months unreasonably high in 

part because defendant made full restitution); U.S. v. Kim, 364 F.3d 1235 (11
th

 Cir. 2004) 

(Payment of $280,000 restitution by defendants, a husband and wife, after they pled guilty to 

conspiracy to defraud the U.S. was extraordinary enough to remove case from heartland and 

justify downward departure from 24 months to probation and home detention where defendants 

dipped significantly into their life savings and voluntarily undertook enormous amount of debt  

to pay restitution); U.S.  v. Garlich, 951 F.2d 161, 163 (8th Cir. 1991) (district court erred in 

failing to exercise its discretion to determine if defendant who turned over assets of $1.4 million 

to cover loss of $253,000 merited departure for extraordinary restitution); U.S.  v. Miller, 991 

F.2d 552, 553-54 (9th Cir. 1993) (remanding for district court to determine whether $58,000 

repaid for $45,000 embezzled constituted atypical restitution); U.S.  v. Hairston, 96 F.3d 102, 

107-08 (4th Cir.1996) (1997) (payment of restitution can, in exceptional circumstances, be basis 

for departure from sentencing guidelines-here, however, restitution of less than half of money 

embezzled and only after indictment to avoid civil liability not extraordinary); U.S.  v. 

Lieberman, 971 F.2d 989, 996 (3d Cir. 1992) (affirming departure where defendant agreed to pay 

"$34,000 more than he thought he owed and to which he pled guilty"); U.S.  v. Bennett, 9 

F.Supp.2d 513 (E.D.Pa. 1998) (even where defendant does not accept responsibility, his full 

restitution early in case and efforts to recover funds warranted downward departure 91 months 

(from 235 to 144) in part under §5K2.0): U.S. v. DeMonte, 25 F.3d 343, 346 (6
th

 Cir. 1994) 
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(stating that "we have acknowledged that restitutionary payments may constitute 'exceptional 

circumstances' that justify a downward departure"); U.S. v. Bean, 18 F.3d 1367, 1369 (7th 

Cir.1994) ("Undoubtedly there are circumstances that would justify using § 5K2.0 to [depart 

downward on the basis of restitution] beyond [the] two levels [of reduction provided by § 

3E1.1]."); U.S.  v. Oligmueller, 198 F.3d 669, 672 (8th Cir.1999) (affirming a district court's 

downward departure on the basis of extraordinary restitution because "[w]e have previously held 

that cases can fall outside the heartland when there are extraordinary efforts at restitution"); U.S. 

v. Robson, 2007 WL4510259 (N.D. Ohio Dec. 18, 2007)(The district court varied because 

before the defendant was even charged, he had paid back all of the restitution.).  See also U.S. v 

Curry, 523 F.3d 436 (4 Cir. 2008) (judge varied five months below the guideline range for 

defendant’s mail fraud and wire fraud convictions to reflect his attempted restitution) 

  

70. Voluntary Disclosure Of A Crime. 
 

U.S.S.G. §5K2.16; U.S.  v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled 

guilty to possession of a firearm by a prohibited person, the district court did not abuse its 

discretion in departing downward by three levels when, as one of eleven factors,  it considered 

that the defendant voluntarily disclosed to pretrial services officer false statements he made to 

obtain firearm even though would have been inevitably discovered by FBI); U.S.  v. Plunkett, 

(Cr. 93-60, Sept. 7, 1993)(in unarmed bank robbery case, under U.S.S.G. 5K2.16, Helen Frye in 

departed downward 18 levels, from 21 to 3 because the defendant, while serving time on an 

unrelated sentence, called up the FBI and confessed to a robbery he had committed two years 

earlier); U.S.  v. DeMonte, 25 F.3d 343 (6th Cir. 1994) (in computer fraud case, departure proper 

on ground that defendant admitted to crimes about which government had no knowledge, even 

though plea bargain required cooperation-remanded); but see U.S.  v. Brownstein, 79 F.3d 121 

(9th Cir.1996)(no departure permissible under §5K2.16 where D voluntarily came to police 

about bank robberies because police already knew about crimes even if they didn't know who did 

them). 

 

71. Voluntary Cessation of Criminal Conduct Before Discovery 

 

 U.S. v. Numemacher, 362 F.3d 682 (10
th

 Cir. 2004) (where D possessed and distributed 

child porn on his website for a short time but destroyed all porn before learning of the 

investigation and where he cooperated with the FBI, conduct “atypical” and justified a 

downward departure)   

 

72.  The Defendant Showed Utter Lack Of Sophistication. 

 

U.S.  v. Jagmohan, 909 F.2d 61 (2d Cir. 1990)(where D bribed city official, downward 

departure from 15 to 21 months to probation and fine warranted because defendant's use of 

personal check in bribery transaction showed “utter lack...of sophistication” usually shown by 

persons bribing an official); cf. U.S.  v. Castro-Cervantes, 927 F.2d 1079, 1081 (9th Cir. 1990) 

(upward departure upheld because guidelines "do not take into account the sophistication of the 

robber"). 

http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=1994061248&FindType=Y&ReferencePositionType=S&ReferencePosition=1369&AP=&RS=WLW4.03&VR=2.0&FN=_top&SV=Split&MT=Bankruptcy
http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=1994061248&FindType=Y&ReferencePositionType=S&ReferencePosition=1369&AP=&RS=WLW4.03&VR=2.0&FN=_top&SV=Split&MT=Bankruptcy
http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=FSGS5K2%2E0&FindType=L&AP=&RS=WLW4.03&VR=2.0&FN=_top&SV=Split&MT=Bankruptcy
http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=FSGS3E1%2E1&FindType=L&AP=&RS=WLW4.03&VR=2.0&FN=_top&SV=Split&MT=Bankruptcy
http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=FSGS3E1%2E1&FindType=L&AP=&RS=WLW4.03&VR=2.0&FN=_top&SV=Split&MT=Bankruptcy
http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=1999266749&FindType=Y&ReferencePositionType=S&ReferencePosition=672&AP=&RS=WLW4.03&VR=2.0&FN=_top&SV=Split&MT=Bankruptcy
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73. Cooperation With Authorities To Prosecute Others. 
 

U.S.S.G. §5K1.1 (Upon motion of the government); U.S.  v. Udo, 963 F.2d 1318, 1319 

(9th Cir. 1992) (once government makes motion, court can depart more than government 

recommends); U.S.  v. Tenzer, 213 F.3d 34 (2d Cir. 2000) (remanded –district court does have 

discretion to depart where D tried to negotiate with IRS to make payments through voluntary 

disclosure program, even though talks broke down and D convicted).  Even if no 5K motion, 

argue that the defendant’s cooperation demonstrates that the “defendant will transgress no more 

[and will] respond to rehabilitative  efforts .[and] not deem himself at war with his society.” 

Roberts v. United States, 445 U.S. 552, 558 (1980).  

 

74. Cooperation With Third Party Business, Not For Prosecution of Others. 

 

 U.S. v. Truman,  304 F.3d 586 (6th Cir. 2002) (where defendant stole large quantities of 

controlled substances from lab, and after his arrest, provided information that led to upgrades in 

the security procedures used by the lab, district court erred in not considering whether it could 

court departed downward from sentencing range of 121 to 151 months under 5K2.0 , which 

authorizes departure for circumstances not mentioned by the Sentencing Commission,  even 

though gov. did not file 5K1.1 cooperation motion, citing U.S. v. Kaye, 140 F.3d 86 (2
nd

 Cir. 

1998) ( "when a defendant moves for a downward departure on the basis of cooperation or 

assistance to government authorities which does not involve the investigation or prosecution of 

another person, U.S.S.G. § 5K1.1 does not apply and the sentencing court is not precluded from 

considering the defendant's arguments solely because the government has not made a motion to 

depart." Case remanded).  

 

74A.  Cooperation with authorities about how crime was accomplished. 

 

U.S. v. Ruff,  535 F.3d 999  (9
th

 Cir. 2008) ( where D pled guilty to embezzling 650,000 from 

non-profit organization over course of three years, and where guidelines 30-37 months, sentence 

of one day in jail and supervised release for three years on condition D spend one year in 

community treatment center to go to work and obtain counseling—not unreasonable in part 

because his cooperation with the agents as to how crime accomplished). 

 

75. Cooperation With The Judiciary And Facilitation of The Administration Of Justice. 

 

U.S.  v. Garcia, 926 F.2d 125 (2d Cir. 1991) (even in absence of government §5K1.1 motion, 

court can depart downward where defendant's plea induced others to plead thereby clearing busy 

trial court's calendar); U.S.  v. Carrozza, 807 F. Supp. 156 (D.Mass. 1992) (same) aff’d, 4 F.3d 

70 (1st Cir. 1993); U.S.  v. Patillo, 817 F. Supp. 839 (C.D.Cal. 1993) (a complex of mitigating 

factors including aberrant conduct, minimal role, and assistance to probation officer during L.A. 

riots); contra, U.S.  v. Shrewsberry, 980 F.2d 1296 (9th Cir. 1992) (Practice idea: Reconsider in 

light of Koon and especially Booker); see U.S.  v. Dethlefs, 123 F.3d 39 (1st Cir. 1997) 

(criticizing Shrewsberry and noting that since Koon, “in theory, the court had authority to depart 

for conduct (i.e., the timely guilty pleas) which conserved judicial resources and thereby 
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facilitated the administration of justice” Court said, however, “the case for departure, overall, 

falls so far short of Garcia that the court's global departures cannot survive”); U.S v. Shah, 263 

F.Supp.2d 10 (D.D.C. 2003) (d’s plea which encourages others to plead could serve as ground 

for departure but not here). 

 

76. Cooperation Of The Defendant On Court's Own Motion Where Government Does 

Not Make §5K1.1 Motion. 
 

Post-Booker, argue the defendant’s cooperation reflects his effort to atone, to turn his life around, 

and to rehabilitate himself particularly where he endangers his life and safety and that of his 

family.  Cooperation reduces the likelihood of recidivism and is beneficial part of defendant’s 

history and character; therefore below guideline sentence warranted under 18 U.S.C. Section 

3553(a)(2)(C) even if government does not file 5K1.1 motion. See   Roberts v. United States, 445 

U.S. 552, 558 (1980) (defendant’s cooperation demonstrates that the “defendant will transgress 

no more [and will] respond to rehabilitative  efforts .[and] not deem himself at war with his 

society.”); U.S. v. Knox  573 F.3d 441  (7th Cir. 2009) (“we agree with Davis that, as a general 

matter, a district court may consider a defendant’s cooperation with the government as a basis for 

a reduced sentence, even if the government has not made a § 5K1.1 motion.”);  U.S. v. Zolp, 479 

F.3
rd

 715 (9
th

 Cir. 2007) (the Court may still consider her good faith efforts at cooperation under 

U.S.C. § 3553(a); United States v. Fernandez, 443 F.3d 19, 33 (2d Cir. 2006) (reasoning that a 

district court should consider “the contention that a defendant made efforts to cooperate, even if 

those efforts did not yield a Government motion for a downward departure pursuant to U.S.S.G. 

§ 5K1.1”); United States v. Doe, 398 F.3d 1254, 1260-61 (10th Cir. 2005) (concluding that “a 

defendant’s assistance should be fully considered by a district court at sentencing even if that 

assistance is not presented to the court in the form of a § 5K1.1 motion”); U.S. v. Murray 2005 

WL 1200185 (S.D.N.Y. May 20, 2005) (unpub.) (fact that D testified as witness for the 

government at time when he had nothing to gain “provides support for his genuine contrition”);  

U.S. v. Hubbard, 369 F.Supp.2d 146, 150 (D. Mass. 2005) (suggesting court can correct for 

government’s bad faith not making motion under 3553(a)(2)(C); U.S.  v. Khoury, 62 F.3d 1138 

(9th Cir. 1995) (court may depart downward where government refuses to make §5K1.1 motion 

because D went to trial although gov. initially offered to do so and where D's cooperation led to 

arrest of co-D); U.S.  v. Treleaven, 35 F.3d 458 (9th Cir. 1994); U.S.  v. Paramo, 998 F.2d 1212 

(3d Cir. 1993) (remanded to show whether government's refusal to make §5K1.1 motion for only 

coconspirator who went to trial was pretextual).   When departing downward, court must 

evaluate D's cooperation on an individualized basis and cannot engage in mechanical reduction 

of only 3-levels.  U.S.  v. King, 53 F.3d 589, 590-92 (3d Cir. 1995). 

  

77. Cooperation that saved life of government informant. 

 

          U.S. v. Khan, 920 F.2d 1100 (2d Cir.1990) (the defendant's activity in protecting the safety 

of a confidential informant is the sort of substantial assistance that the sentencing court could 

consider absent a government motion, since an exception to § 5K1.1's motion requirement exists 

"where the defendant offers information regarding actions he took, which could not be used by 

the government to prosecute other individuals.").   
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78. Cooperation with Congressional Committee. 
 

U.S.  v. Stoffberg, 782 F. Supp. 17 (E.D.N.Y. 1992) (where defendant convicted of 

violating munitions export laws and sentencing  range 8-14 months, three level downward 

departure proper where House Committee wrote letter to sentencing judge asking for 

consideration in light o defendant’s testimony and cooperation with Committee).   

 

79. Cooperation with State Or Local Authorities. 
 

Government has authority to move under §5K1.1 for downward departure even if D 

cooperated only with state authorities.  U.S.  v. Emery, 34 F.3d 911 (9th Cir. 1994), and §5K1.1 

motion not necessary where defendant cooperated with local law-enforcement.  U.S.  v. Kaye, 

140 F.3d 86 (2d Cir. 1998), vacating, 65 F.3d 240 (2d Cir. 1995); contra, U.S.  v Emery, 34 F.3d 

911, 913 (9th Cir. 1994) (§5K1.1 controls cooperation to local authorities so that departures 

available only on government motion).   

 

80. Cooperation By Third Party On Behalf Of Defendant. 

 

U.S. v. McMillion  528 F.Supp.2d 620 (S.D.W.Va.,2007) (Defendant, who had been convicted 

of distributing Oxycodone, was entitled to reduction of 60 month sentence on grounds that both 

she and her daughter had provided substantial assistance; defendant herself substantially assisted 

government by providing names of her suppliers, defendant's daughter assisted government by 

giving her names of suppliers from which she could make controlled buys, daughter's assistance 

was substantial as it led to the prosecution of dealers, daughter would not have worked with the 

government had her mother not been arrested, daughter volunteered to work with government for 

no reason other than to provide assistance to government for defendant's benefit, and record did 

not indicate any other circumstances weighing against a substantial assistance reduction); U.S. v. 

Prokos  441 F.Supp.2d 887 (N.D.Ill.,2006) (Sentencing Guidelines section providing for 

downward departure based upon substantial assistance in investigation or prosecution of another 

person, rather than the safety valve provision, applies when third-party cooperation is involved, 

given that the underlying purpose of the substantial assistance section is equally present whether 

the cooperating defendant provides all of the assistance or utilizes a third-party surrogate 

cooperator); U.S.  v. Abercrombie, 59 F.Supp. 2d 585 (S.D. W.Va. 1999) (Cooperation by 

defendant’s girlfriend permits downward departure under 18 U.S.C. §3553(b) because 

cooperation is an encouraged basis of departure; and cooperation by third parties on behalf of the 

defendant is not mentioned by the guidelines. Here, while D incarcerated, D asked girlfriend to 

work for police, and she set up drug buys with no remuneration.  So departure of 3 levels 

granted.)   

 

81. Attempted Cooperation  
 

U.S. v. Fernandez   443 F.3d 19 (2nd Cir.  2006) (“We agree that in formulating a reasonable 

sentence a sentencing judge must consider "the history and characteristics of the defendant" ... 

and should take under advisement... the contention that a defendant made efforts to cooperate, 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 101 - 

even if those efforts did not yield a Government motion for a downward departure”);  U.S.  v. 

Tenzer, 213 F.3d 34 (2d Cir. 2000) (remanded –district court has discretion to depart where D 

tried to negotiate with IRS to make payments through voluntary disclosure program, even though 

talks broke down and D convicted);   U.S. v. Jaber, 362 F.Supp.2d 365  (D. Mass. 2005) (in meth 

conspiracy, downward departure granted in part because defendant tried to cooperate repeatedly 

but had little to offer “ there is something troubling about the extent to which differences in 

sentencing were driven not by difference in the crime, but by the happenstance of the way the 

government indicted, the jurisdictions of indictment, and who ran to cooperate first. Because of 

Abu-Lawi’s prominence, and the timing of his cooperation, the government had virtually all it 

needed before it got to Jaber. Some adjustment is essential to reduce unwarranted disparity in the 

case at bar.); United States v. Patillo, 817 F. Supp. 839, 846 (C.D. Cal. 1993) ( “defendant, un 

underling in the drug trade, [was not] in a position to [identify] the control persons in the chain 

of command in the drug trade” He did, however, provide assistance to the authorities during the 

Los Angeles riots and, in the process, ensured the personal safety of his probation officer. 

Though his assistance did not trigger a § 5K1.1 motion, the sentencing court nevertheless found 

that it provided grounds for a lower sentence.); United States v. Hoffenberg, 1997 WL 96563 

(unpub.) (S.D.N.Y. March 5, 1997) (downward departure appropriate where the defendant had 

offered substantial assistance in civil litigation related to his crimes of fraud. The defendant had, 

as CEO and President of Towers Financial Corporation, engaged in a large-scale fraud that 

eventually resulted in Towers’ bankruptcy. Id. at 1-7. His later cooperation in the civil litigation 

helped victims of his fraud recover losses against Towers.)  

 

 

82. Extraordinary Family Situations Or Responsibilities Or Where Incarceration 

Would Have Harsh Effect On Innocent Family Members. 
Caveat one:  For crimes committed on or after October 27, 2003, USSG 5H1.6 adds 

commentary giving list of factors court should consider in determining whether to depart on this 

ground including seriousness of the offense, involvement in the offense, danger to family 

members, whether service of sentence with range will cause substantial and special loss of 

essential care taking, etc.;   [But irrelevant now in light of Booker] 

Caveat two:  For  sex  and child porn crimes committed on or after April 30, 2003, this 

departure arguably no longer available, but question this caveat in light of Booker..  Otherwise, 

See  Statement of President Bush commuting 30-month guideline sentence of Lewis Libby 

who was convicted of perjury and obstruction in part because “His wife and young children have 

also suffered immensely.”  (found at 

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html);  U.S. v Schroeder, 536 

F.3d 746 (7
th

 Cir. 2008) (where D convicted of tax fraud and sentence to 30 months, sentence 

vacated in part because court rejected defendant’s argument that family circumstances justified a 

below guideline sentence saying it was his fault for committing the crime. “The [district] court’s 

observation that Schroeder’s criminal conduct was the cause of the alleged hardship to his 

daughter is an obvious and not dispositive one, since the culpability of a defendant who appears 

for sentencing is a given. When a defendant presents an argument for a lower sentence based on 

extraordinary family circumstances, the relevant inquiry is the effect of the defendant’s absence 

on his family members. See, e.g., United States v. Johnson, 964 F.2d 124, 129 (2d Cir. 1992) 

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html
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(“The rationale for a downward departure here is not that [the defendant’s]family circumstances 

decrease her culpability, but that we are reluctant to wreak extraordinary destruction on 

dependents who rely solely on the defendant for their upbringing.”…”The defendant’s 

responsibility for the adverse effects of his incarceration on his family is not the determinative 

issue. If it were, there would never be an occasion on which the court would be justified in 

invoking family circumstances to impose a below-guidelines sentence. The court was required to 

consider Schroeder’s family circumstances argument and provide an adequate analysis of how 

much weight, if any, it should command. The fact that the consequences of incarceration are 

attributable to his own misconduct may be a factor in the analysis but it is not the sole factor nor 

is it dispositive. Thus, on remand the court should consider whether Schroeder’s family 

circumstances are a mitigating factor);  

U.S. v. Husein  478 F.3d 318 (C.A.6 (Mich.),2007) (District court did not abuse its discretion by 

departing downward on the basis of family circumstances, specifically on the finding that 

defendant was “irreplaceable” to her family when sentencing defendant convicted by guilty plea 

of conspiracy to possess and distribute ecstasy; although a downward departure based on family 

circumstances was a discouraged factor to consider in sentencing, defendant was personally 

responsible to a significant extent for the physical and financial support of her disabled father, 

mother, and minor siblings, and jailing defendant not only would have forced her mother to 

remain at home to care for her father, but would have put the entire family on welfare).  

 

U.S. v. Bueno,  549 F.3d 1176 (8th Cir. 2008)  (where defendant possessed more than 70 

kilograms of cocaine, and guidelines 108-135 months, sentence of probation with house arrest 

for five years not unreasonable given wife’s life-threatening illness and dependence on 

defendant);  U.S v. Lehman,  513 F.3d 805 (8
th

 Cir. 2008) (where defendant convicted of felon in 

possession and where guidelines 37-46 months, district court’s granting of downward departure 

or variance to probation with 6 months in half-way house proper after Gall, because of 

devastating effect mother’s imprisonment would have on defendant’s 8-year old son who was 

already suffering from trauma of accidental death of his sister who found and discharged the 

firearm);  U.S. v. Baker, 502 F.3d 465 (6
th

 Cir. 2007) (where defendant pled guilty to possession 

of unregistered firearm arising from altercation with wife during which gun accidentally 

discharged and guideline range 27-33 months, below-guideline sentence of probation with one 

year house arrest proper because defendant “shared burden of providing constant care” for his 

son who received heart transplant);   U.S. v. Wadena 470 F.3d 735 (8
th

 Cir.  2006) (where 67 

year old defendant convicted of mail fraud and guidelines 18-24 months, proper for district court 

to impose below guideline sentence of  probation, in part, because he lives with “an adopted 

adult son who suffers from fetal alcohol syndrome” for whom, since the death of his wife,  he is 

the “sole caretaker”);  U.S. v. Menyweather  447 F.3d 625, 634 (9th Cir. 2006) ( in $500,000 

embezzlement case, no abuse of discretion for district court to depart 8 levels to probation in part 

because of unusual family circumstances were “Defendant's relationship with her daughter, and 

the care that Defendant provides, are unusual as compared with the situation of other single 

parents.”);  U.S. v. Antonakopoulos  399 F.3d 68, 81 (1
st
 Cir. 2005) (in  bank fraud case, on 

remand district  court may consider fact that defendant  was caretaker for his brain damaged son 

as grounds for sentence below guideline range even though there were alternative means of care 

so defendant apparently did qualify for traditional departure) U.S. v. Leon, 341 F.3d 928 (9th 
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Cir. 2003) (in false income tax return case court affirms district court's downward departure of 

six levels from 30 months to 10-16 months granted because defendant sole caregiver of his wife 

who suffered from renal failure and is suicidal-court reaches same result whether standard is 

abuse of discretion or de novo as required by Feeney amendment);  U.S.  v. Aguirre, 214 F.3d 

1122 (9th Cir. 2000) (within district court’s discretion to depart downward 4 levels for 

extraordinary family circumstances "based on the fact that there is an 8 year-old son who's lost a 

father and would be losing a mother for a substantial period of time"); U.S.  v. Dominguez,  296 

F.3d 192  (3
rd

 Cir.2002) (in bank fraud case, district court erred in holding it could not depart 

four levels downward for defendant who resided with her elderly parents, who were physically 

and financially dependent upon her where father had undergone brain surgery and had suffered a 

heart attack,... circumstances were "truly tragic”);  U.S.  v. Gauvin, 173 F.3d 798 (10th Cir. 

1999) (where defendant supported 4 young children and wife worked 14 hours a day 44 miles 

from home and barely able to provide for children, and at risk of losing custody of children and 

job, and no extended family to take custody of children, departure of three levels to 37 months, 

making D eligible for shock incarceration, warranted under §5H1.6 “to minimize the impact of 

defendant’s children”); U.S.  v. Owens, 145 F.3d 923 (7th Cir. 1998) (affirmed downward 

departure from level 32 (169 to 210 months) to 120 months under 5H1.6 for defendant convicted 

of possession of crack cocaine with intent to distribute where "he maintained a good relationship 

with his [three] children"; he also spent time every day with a brother who suffered from Downs 

Syndrome and where common law wife testified that if the defendant went to prison "she might 

have to move to public-assisted housing and receive welfare benefits."  So district court said 

defendant's situation "differs from that of a typical crack dealer in that [the defendant] takes an 

active role in raising his children and supporting his family." ); U.S.  v. Galante, 111 F.3d 1029 

(2d Cir.1997) (affirms district court’s 13-level downward departure in drug case from 46-57 

months to 8 days – where D showed he was a conscientious and caring father of two young sons 

who would have faced severe financial hardships );  U.S. v. Milikowsky,  65 F.3d 4, 8 (2d Cir. 

1995) ("Among the permissible justifications for downward departure ... is the need, given 

appropriate circumstances, to reduce the destructive effects that incarceration of a defendant may 

have on innocent third parties.");  U.S.  v. Rivera, 994 F.2d 942, 952-54 (1st Cir. 1993) (Note: 

reasoning of this case largely adopted in Koon) (Breyer, J.); U.S.  v. Haversat, 22 F.3d 790 (8th 

Cir. 1994) (in antitrust case where husband's care is critical to well-being of mentally ill wife, 

downward departure ok, but not to probation); U.S.  v. Ekhator, 17 F.3d 53 (2d 1994) (even 

where d agreed not to ask for downward departure court may do so sua sponte if unusual family 

circumstances; here Nigerian widow with five children 3 of whom were very ill; remanded); U.S.  

v. One Star, 9 F.3d 60 (8th Cir. 1993) (ex-felon in possession – departure downward from 33 

months to probation proper where defendant not dangerous, possessed revolver in self-defense, 

had strong family ties, and lived on Indian reservation); U.S.  v. Sclamo, 997 F.2d 970 (1st Cir. 

1993) (affirmed downward departure from 24-30 month range to six months home detention for 

defendant who had been living with a divorced woman and her two children since and had 

developed special relationship with woman's son that helped ameliorate son's serious 

psychological and behavioral problem, and son would regress if D incarcerated); U.S.  v. Gaskill, 

991 F.2d 82, 85-86 (3d Cir. 1993) (remanded for court to consider downward whether departure 

to house confinement or probation warranted under §5H1.6 where defendant only care-provider 

to mentally ill wife, no danger to community – indeed benefit to it by allowing D to care for wife 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 104 - 

– and only short period of incarceration called for); U.S.  v. Johnson, 964 F.2d 124, 128-130 (2d 

Cir. 1992) (in embezzlement case, approving 13-level downward departure, where D was a 

single mother responsible for three young children and young child of her institutionalized 

daughter, depart not because D has lesser culpability but because “we are reluctant to wreak 

extraordinary destruction on dependents who rely solely on the defendant for their 

upbringing”); U.S.  v. Alba, 933 F.2d 1117, 1122 (2d Cir. 1991) (D and wife cared for four and 

eleven year old and disabled father and paternal grandmother, incarceration could well result in 

destruction of an otherwise strong family unit); U.S.  v. Pena, 930 F.2d 1486, 1495 (10th Cir. 

1991) (single parent of infant and sole support of sixteen-year-old daughter and daughter's 

infant); U.S.  v. Big Crow, 898 F.2d 1326, 1331 (8th Cir. 1990) (solid family and community ties 

and "consistent efforts to lead a decent life in the difficult environment" of an Indian 

reservation). 

 

District Court:  U.S. v. Bannister  786 F.Supp.2d 617  (E.D.N.Y.,2011) (“Incarceration affects 

the lives not only of prisoners but of those around them. Families of prisoners face higher rates 

of divorce, separation, domestic violence, and developmental and behavioral problems among 

children than the families of non-prisoners. Western & Pettit, supra, at 15. Prisoners' children 

may experience numerous consequences of incarceration, including loss of contact with the 

incarcerated parent, strained relationships with caregivers, a diminished sense of stability and 

safety, economic insecurity, social stigma, shame, increased risk of drug involvement, and 

susceptibility to adverse peer pressure and risky behavior. See generally Patricia Allard & Judith 

Greene, Justice Strategies, Children on the Outside: Voicing the Pain and Human Costs of 

Parental Incarceration (2011), available at http:// 

www.justicestrategies.org/sites/default/files/publications/JS–COIP–1–13–11.pdf. These children 

are at “greater risk of diminished life chances and criminal involvement, and at a greater risk of 

incarceration as a result.” Western & Pettit, supra, at 16.”) 

 

    U.S. v. Bortnick  2006 WL 680544  (E.D.Pa.,2006) (unpub.) (in eight million dollar fraud case 

where guidelines 51-63 months, one million dollar fine and  sentence of  7 days sufficient in part 

because defendant’s son born with severe handicap needs attention and financial support and 

“this Court does not believe that taking defendant out of his family environment for a protracted 

period of time will serve a useful social or penal purpose. Defendant's contribution to the care of 

Nathan and to his family's financial circumstances is crucial. Defendant has no criminal history, 

he is a non-violent offender, and he is not a threat to the community. The victims of the offense 

are better served by a sentence involving a shorter period of incarceration. Defendant owes a 

substantial amount of restitution, which he will be able to pay more easily if he is not subjected 

to a lengthy incarceration period.”);    U.S. v. Milne  384 F.Supp.2d 3091313 (E.D.Wis.,2005)(in 

bank fraud case court reduces guideline sentence by one level because defendant was sole 

supporter of a large family, and “a long period of imprisonment would have a very harsh effect 

on defendant's dependents.”); U.S. v. Bailey, 369 F.Supp.2d 1090 (D. Neb. 2005) (post Booker, 

applying 2001 guidelines, where D convicted of possession of child porn., and where guidelines 

24 to 27 months, departure to probation warranted because, as confirmed by expert testimony, 

defendant’s his child has a serious  illness or condition (having been molested), the defendant’s 

presence is critical to the child’s continued recovery, and the defendant’s presence cannot 
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reasonably be duplicated by using other providers, and there is a reasonable assurance that 

Bailey is not dangerous to the public (especially including children), as confirmed by expert 

psychologist, and his crime is far less serious than the customary child-pornography cases, “and 

the benefit to the public of incarcerating Bailey indisputably outweighed by the harm that 

prison sentence will have on Cheyenne, an innocent member of society”); U.S. v. Manasrah,  

347 F.Supp. 2d 634 (E.D. Wisc. 2004) (pre-Booker—where defendant,  immigrant from West 

bank, convicted of mail fraud in illegal coupon redemption scheme, judge departs two levels to 

probation with home detention where husband threatened take the children back to the West 

Bank and not allow defendant to see them again if wife incarcerated. “Imprisonment would 

cause both defendant and her children to suffer inordinately. Their circumstances are 

extraordinary, far worse than those faced by a defendant-parent and her children in the usual 

case.”); U.S. .v. Mateo, 299 F.Supp.2d 201 (S.D.N.Y. 2004)  (in heroin case where defendant’s 

two young children were “thrust into the care” of defendant’s relatives, “who report extreme 

difficulties in raising them” and where both fathers are absent, and the children, now ages six and 

one, will be raised apart from both biological parents for as long as the defendant is in custody, a 

downward departure is appropriate); U.S. v. Colp, 249 F.Supp. 2d 740 (E.D. Va. 2003) (where 

defendant pled guilty to one count of income tax evasion departure from guideline range of 10 to 

16 months to probation warranted because of extraordinary family circumstances in that she was 

the sole caretaker for her disabled husband who suffers from a brain injury resulting from auto 

accident. "Any period of incarceration” here would “serve as an undue hardship on Mr. Colp”); 

U.S. v. Greene, 249 F.Supp.2d 262 (SDNY 2003) (in tax case D granted seven-level departure 

because of extraordinary charitable good works as well as extraordinary family circumstances 

including being single parent of three adopted children with numerous psychological problems 

and highly dependent on D and in desperate need of stability);  U.S. v. Norton, 218 F.Supp.2d 

1014 ( E.D.Wisc. 2002); (departure from 15-21 months to probation and home confinement 

granted to D convicted of credit card fraud observing that the Guidelines “do not require a judge 

to leave compassion and common sense at the door to the courtroom.” and defendant’s family 

would be forced onto public assistance if defendant incarcerated);  (U.S. v. Johnson, 964 F.2d 

124, 125 (2nd Cir. 1992). The defendant was a 38-year old single mother of three children who 

cares for aging mother.  If she were incarcerated, the children would  “almost certainly” be 

placed in foster care.  It is proper to consider harm to children because a court must consider the 

public interest which requires that a defendant be held accountable for her conduct. However, 

"the public also has an interest in not having children unnecessarily placed in foster care. Such 

placements increase costs to taxpayers and may be more likely to cause children to become law 

breakers. See generally, John Hagan & Ronit Dinovitzer, Collateral Consequences of 

Imprisonment for Children, Communities, and Prisoners, 26 Crime & Justice 121 (1999). “ A 

departure is most appropriate when the defendant ‘could be given probation (or home 

confinement) rather than incarceration with only a small downward departure’.” Court was 

reluctant  “to wreak extraordinary destruction on dependents who rely solely on the defendant for 

their upbringing.”);  U.S.  v. Kloda, 133 F.Supp.2d 345 (S.D.N.Y. 2001) (father and daughter  

who filed false tax returns for their business entitled to downward departure in part because of 

needs of daughter's small children. A judge must sentence “without ever being indifferent to a 

defendant's plea for compassion, for compassion also is a component of justice.”); U.S.  v. Tineo, 

2000 WL 759837 (unpub.) (S.D.N.Y. June 8, 2000) (downward departure is warranted if 

http://www.journals.uchicago.edu/CJ/abstracts/CJv26p121abstract.html
http://www.journals.uchicago.edu/CJ/abstracts/CJv26p121abstract.html


Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 106 - 

"incarceration in accordance with the Guidelines might well result in the destruction of an 

otherwise strong family unit” in credit card fraud departure from 10 to 16 months to probation is 

warranted where mother sole financial support of three young children); U.S.  v. Blake, 89 

F.Supp.2d 328 (E.D.N.Y. 2000) (in bank robbery, departure from level 29 to level 8 and 

probation proper in part because of emotional trauma 3-year-old daughter would suffer); U.S.  v. 

Wehrbein, 61 F.Supp.2d 958 (D. Neb. 1999) (downward departure to probation in case involving 

low-level trafficking in methamphetamine and possession of weapons; where D’s 11-year-old 

son, whose emotional and mental disorders improved markedly when defendant returned from 

serving state sentence on similar charges, would be harmed if D not present to provide continued 

structured discipline, there were no other care givers available to substitute for defendant and 

federal government could have avoided or lessened impact on child if federal prosecutor had not 

delayed 14 months after matter was referred before commencing federal case); U.S.  v. 

Hammond, 37 F.Supp.2d 204 (E.D.N.Y. 1999) (defendant in drug case suffering from advanced 

HIV entitled to a downward departure from 48 to 18 months where family will suffer 

extraordinary financial and emotional harsh from his incarceration.  “A sentence without a 

downward departure would contribute to the needless suffering of young, innocent children.”);  

United States v. DeRoover, 36 F. Supp. 2d 531, 532-33 (E.D.N.Y. 1999) (granting 12-level 

departure and 5-month prison sentence for single mother of five convicted of possession of about 

a kilogram of heroin based in large part upon the fact that elderly grandmother could not 

continue to care for the children and “[o]ne child suffers from ‘separation anxiety’ . . . . [and] has 

been under psychiatric observation” “The unique dependence of children on a defendant is a 

basis for a downward departure.”);   U.S.  v. Lopez, 28 F.Supp.2d 953 (E.D.Pa.1998) 

(extraordinary family circumstances warranted a downward departure of six levels for a 

defendant who pleaded guilty to conspiracy to distribute heroin and to forfeiture charge where 

D’s seven-year-old daughter suffered mental illness and attempted suicide since the defendant's 

arrest.  A risk existed that the defendant's parental rights would be terminated if she was 

sentenced to her full range of incarceration.  In addition, the defendant was not involved in 

large-scale drug dealing); U.S.  v. Chambers, 885 F.Supp. 12, 14 (D.D.C. 1995) (defendant is 

single mother with two children ages 12 and 15, incarcerating defendant for 15 years would 

deprived children of sole parent “that children need supportive and loving parents to avoid the 

perils of life is without question . . . causing needless suffering of young, innocent children 

does not promote the ends of justice”); U.S.  v. Blackwell, 897 F.Supp. 586, 588 (D.D.C. 

1995) (causing needless suffering of innocent children not in the interests of justice); U.S.  v. 

Rose, 885 F.Supp. 62 (E.D.N.Y. 1995) (D, charged with interstate receipt of firearm, who had no 

prior record and who assumed role of non-custodial surrogate father to four children and aided 

struggling grandmother in raising them merited downward departure to probation because the 

departure "is on behalf of the family"); U.S.  v. Newell, 790 F.Supp. 1063, 1064 (E.D.Wash. 

1992) (granting downward departure to defendant who was caretaker of six young children); 

U.S. v. Rose  722 F.Supp.2d 1286 (M.D.Ala.,2010) (Defendant convicted by guilty plea of 

possession with intent to distribute controlled substance was entitled to three-level downward 

departure based on loss of caretaking and financial support; defendant cared for his girlfriend's 

autistic nephew and was family's main source of income, and because of defendant's 

incarceration, his girlfriend had to work night shift and pay for her nephew's care) 
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Pew Charitable Trusts “Collateral Costs: Incarceration’s Effect On Economic Mobility” (2010) 

at page 5,  available at   http://www.pewcenteronthestates.org/report_detail.aspx?id=60919,                         

(Children with fathers who have been incarcerated are significantly more likely than other 

children to be expelled or suspended from school (23 percent compared with 4 percent)” Id. at 

page 18.(“Incarceration also creates economic aftershocks for these children and their families 

disrupted, destabilized and deprived of a wage-earner, families with an incarcerated parent are 

likely to experience a decline in household income as well as an increased likelihood of 

poverty.36 The struggle to maintain ties with a family member confined in an often-distant 

prison creates additional financial hardship for already fragile families 

left behind.”); Id at 21 ( “Research also indicates that children whose parents serve time have 

more difficulty in school than those who do not weather such an experience. One study found 

that 23 percent of children with a father who has served time in a jail or prison have been 

expelled or suspended from school, compared with just 4 percent of children whose fathers have 

not been incarcerated.46 Research that controls for other variables suggests that paternal 

incarceration, in itself, is associated with more aggressive behavior among boys and an increased 

likelihood of being expelled or suspended from school. This is especially troubling given the 

powerful impact education has on one’s upward economic mobility in adulthood…As a new 

generation of children are touched by the incarceration of a parent, and especially as those 

children feel the impact of that incarceration in their family incomes and their educational 

success, their prospects for upward economic mobility become significantly dimmer..”) 

 

83. Defendant’s family would be forced onto welfare. 

 

U.S. v. Husein 478 F.3d 318 (6
th

 Cir.  2007) (where defendant convicted of  participating in drug 

transactions, where guidelines 40 months, sentence of one day in prison and 270 days home 

confinement  warranted because of  extraordinary family circumstances because she lived with 

and supported her family, cared for her seriously ill father and was irreplaceable and because 

“Jailing [the defendant] not only would have forced her mother to remain at home, but would 

have put the entire family on welfare”);  United States v. Owens, 145 F.3d 923, 926 (7th Cir. 

1998) ((affirming a downward departure where the defendant supported his family financially 

and the family would therefore be forced into public housing and/or welfare if he were 

incarcerated); United States v. Norton, 218 F. Supp. 2d 1014, 1019 (E.D. Wis. 2002) (noting that 

one of the principal considerations to “have emerged from the cases reviewing § 5H1.6 

departures” is “whether the defendant’s absence would force the  family onto public assistance”). 

 

83A. Incarceration of parents would have deleterious effects on innocent children. 

 

 “Children with fathers who have been incarcerated are significantly more likely than 

other children to be expelled or suspended from school (23 percent compared with 4 percent).” 

Pew Charitable Trusts Report “Collateral Costs: Incarceration’s Effect On Economic Mobility” 

(2010) at page 5,  available at 

http://www.pewcenteronthestates.org/report_detail.aspx?id=60919,                    

.“Incarceration also creates economic aftershocks for these children and their families disrupted, 

destabilized and deprived of a wage-earner, families with an incarcerated parent are likely to 

http://www.pewcenteronthestates.org/report_detail.aspx?id=60919
http://www.pewcenteronthestates.org/report_detail.aspx?id=60919
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experience a decline in household income as well as an increased likelihood of poverty. The 

struggle to maintain ties with a family member confined in an often-distant prison creates 

additional financial hardship for already fragile families left behind.” Id. at page 18.  “Research 

also indicates that children whose parents serve time have more difficulty in school than those 

who do not weather such an experience. One study found that 23 percent of children with a 

father who has served time in a jail or prison have been expelled or suspended from school, 

compared with just 4 percent of children whose fathers have not been incarcerated.  Research 

that controls for other variables suggests that paternal incarceration, in itself, is associated with 

more aggressive behavior among boys and an increased likelihood of being expelled or 

suspended from school. This is especially troubling given the powerful impact education has on 

one’s upward economic mobility in adulthood…As a new generation of children are touched by 

the incarceration of a parent, and especially as those children feel the impact of that incarceration 

in their family incomes and their educational success, their prospects for upward economic 

mobility become significantly dimmer..” Id. at page 18. 

 

 “Parental incarceration contributes to higher rates of delinquency, mental illness, and drug 

abuse, and reduces level of school success and later employment among their children.” 

Unlocking America, Why and How to Reduce America’s Prison Population  (JFA Institute, 

November 2007) at page 32 (citing Joseph Murray and David Farrington, “Effects of parental 

imprisonment on children” Criminal Justice & Behavior 34 (2007)) (found at http://www.jfa-

associates.com/publications/srs/UnlockingAmerica.pdf);  U.S v. Lehmann, 513 F.3d 805 (8
th

 Cir. 

2008) (where defendant convicted of felon in possession and where guidelines 37-46 months, 

district court’s granting of downward departure or variance to probation with 6 months in half-

way house proper after Gall, because of devastating effect mother’s imprisonment would have 

on defendant’s 8-year old son who was already suffering from trauma of accidental death of his 

sister who found and discharged the firearm); U.S.  v. Chambers, 885 F.Supp. 12, 14 (D.D.C. 

1995) (defendant is single mother with two children ages 12 and 15, incarcerating defendant for 

15 years would deprived children of sole parent “that children need supportive and loving 

parents to avoid the perils of life is without question . . . causing needless suffering of young, 

innocent children does not promote the ends of justice”); U.S.  v. Hammond, 37 F.Supp.2d 204 

(E.D.N.Y. 1999) ( “A sentence without a downward departure would contribute to the needless 

suffering of young, innocent children.”); 

 

83 B. Family restaurant business would suffer because it needs defendant to work there 

 

U.S. v. Sayad  589 F.3d 1110 (10th Cir.  2009)  (where defendant convicted of interstate 

delivery of 11 kilograms of cocaine and guidelines 57 months, sentence of probation is 

reasonable in part because defendant needed in family restaurant business).  

 

84.  Society will benefit more from defendant’s support of family than defendant’s 

incarceration. 

 

U.S. v. Husein 478 F.3d 318 (6
th

 Cir. 2007) (where defendant convicted of  participating in drug 

transactions, where guidelines 40 months, sentence of one day in prison and 270 days home 

http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
http://www.jfa-associates.com/publications/srs/UnlockingAmerica.pdf
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confinement  warranted in part where district judge properly determined that defendant’s family 

would “benefit more by [defendant’s]  presence than society is going to benefit from [her]  

incarceration.”);  U.S. v. Baker, 502 F.3d 465 (6
th

 Cir. 2007) (where defendant pled guilty to 

possession of unregistered firearm arising from altercation with wife during which gun 

accidentally discharged and guideline range 27-33 months, below-guideline sentence of 

probation with one year house arrest proper in part because incarceration not necessary to protect 

the public);  U.S. v. Menyweather, 447 F.3d 625, 634 (9th Cir. 2006) (in upholding as reasonable 

a family-circumstances-based downward stating that “[t]he district court clearly believed that, in 

this case, the potential harm to the close relationship between this single parent and her child 

outweighed the benefits of a prolonged period of incarceration to achieve deterrence, protection 

of the public, and punishment”). 

 

85. Prison Would Have Extraordinary Effect On Business Causing Loss Of Jobs and 

employees 
 

U.S. v. Tomko 562 F.3d 558 (3d Cir. 2009) (en banc) (where defendant convicted of tax 

evasion of $225,000,  and guidelines 12-18 months, court’s sentence to probation on condition of 

one year home detention and fine of $250,000 not unreasonable in part because incarceration 

could threaten employment of 300 employees); U.S.  v. Milikowsky, 65 F.3d 4 (2d Cir. 1995) 

(The high probability that business run by an antitrust offender would go under if her were 

incarcerated and the resulting hardship on 100 employees of those business justified downward 

departure of one level from 11 to 10 authorizing probation);  U.S.  v. Olbres, 99 F.3d 28 (1st Cir. 

1996) (guidelines do not prohibit departure on grounds that incarceration of defendant will cause 

job losses to his employees; case remanded to determine if extent of loss outside the heartland of 

such cases); U.S.  v. Kloda, 133 F.Supp.2d 345 (S.D.N.Y. 2001) (in business tax fraud case, one-

level departure granted in part because of “the needs of [defendant’s] business and employees”). 

  

86. Exceptional Charitable And Community Activities and Good Works. 

 

See statement of President Bush commuting the 30-month sentence of Lewis “Scooter” 

Libby on July 2, 2007 who was convicted of perjury and obstruction of justice  in part 

because “The reputation he gained through his years of public service and professional work in 

the legal community is forever damaged”) (found at 

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html); U.S. v. Tomko 562 

F.3d 558 (3d Cir. 2009) (en banc) (where defendant convicted of tax evasion of $225,000,  and 

guidelines 12-18 months, court’s sentence to probation on condition of one year home detention 

not unreasonable in part because of defendants charitable activities and good deeds);    U.S. v 

Thurston, 544 F.3d 22 (1st Cir. 2008) (where defendant convicted of medicate fraud over five 

million dollars and guidelines capped at 60 months, district court’s sentence of 3-months 

affirmed where district judge cited chartiable good works, among other things); U.S. v. Smith 

(4
th

 Cir. April 22, 2008) 2008 WL 1816564  (unpub.) (in child porn case where guidelines 78-97 

months, sentence of 24 months not abuse of discretion in part because district court noted 

defendant “lived an exemplary life to this point, full of “noteworthy activities”);  

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html
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U.S. v. Cooper, 394 F.3d 172 (3
rd

 Cir. 2005) (in securities fraud and tax evasion case, 

with sentence range of 14-21 months,  four-level departure for "good works" and sentence of 

probation  was warranted for defendant’s “exceptional” good works  who did not simply donate 

money to charity but also organized and ran youth football team in depressed area, mentored its 

members, and helped several members attend better high schools or go to college, which 

qualified as exceptional because they entail “hands on personal sacrifices which have a dramatic 

and positive impact on the lives of others” ); U.S.  v. Serafini, 233 F.3d 758 (3d Cir. 

2000)(community service and charitable works performed by defendant, a state legislator 

convicted of perjury in a federal grand jury investigation, were sufficiently "extraordinary and 

exceptional" to justify three-level downward departure for community and charitable activities; 

e.g., providing a $300,000 guarantee for medical treatment of a terminally ill patient and 

mentoring a seriously injured college student, and showed generosity of time as well as money); 

U.S.  v. Woods, 159 F.3d 1132 (8th Cir. 1998) (defendant’s exceptional charitable efforts – 

bringing two troubled young women in her home, paying for them to attend private high school – 

and also assisting elderly friend to move from nursing home to apartment – justified one level 

departure); U.S.  v. Jones, 158 F.3d 492 (10th Cir. 1998) (where defendant pled guilty to 

possession of a firearm by a prohibited person, the district court did not abuse its discretion in 

departing downward by three levels when, as one of eleven factors, it considered defendant’s 

long history of community service even though under §§5H1.5 and 1.11 good works are not 

ordinarily relevant because here “very unusual”); U.S.  v. Crouse, 145 F.3d 786 (6th Cir. 1998) 

(where D was chief executive officer of company found to have fraudulent distributed orange 

juice adulterated with sugar, and where judge departed downward 13 levels to impose home 

confinement where guidelines were 30-37 months, court of appeals will defer to district court’s 

decision that D’s charitable contribution were outstanding and, together with other factors, 

justify departure, but extent was an abuse of discretion); U.S.  v. Rioux, 97 F.3d 648 , 663 (2d 

Cir. 1996) (affirming downward departure based on charitable fund-raising conduct as well as 

poor medical condition);  U.S.  v. Canoy, 38 F.3d 893 (7th Cir. 1994) (charitable and civic 

activities may, if exceptional, provide a basis for departure).  

District Court:  U.S. v. Bortnick  2006 WL 680544 (E.D.Pa. March, 2006)(unpub.) (in eight 

million dollar fraud case where guidelines 51-63 months, one million dollar fine and  sentence of  

7 days sufficient in part because of defendant’s charitable deeds including spending $100,000 to 

help bring Russian child to U.S. for heart surgery);  U.S. v. Greene, 249 F.Supp.2d 262 (SDNY  

2003) (in tax case D granted seven-level departure because of extraordinary charitable good 

works--devoting his life to orphaned children, while just a salaried employee, and extraordinary 

family circumstances);  U.S.  v. Bennett, 9 F.Supp.2d 513 (E.D.Pa. 1998) (in largest charitable 

fraud in history, where under §5H1.11 defendant’s civic and charitable good deeds were 

extraordinary, together with other grounds, departure from 232 to 92 months warranted – D had 

substantial contributions in the areas of substance abuse, children and youth, and juvenile justice 

were well documented and well recognized.); U.S.  v. Wilke, 995 F.Supp. 828 (N. D. Ill. 1998) 

(defendant’s contribution to an art and music festival, to theater work, and to his interfaith food 

pantry warrant departure), vacated and remanded, 156 F.3d 749 (7th Cir. 1998). 
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87.  Good Deeds (e.g., saving a life)  

  

U.S. v. Adelson 441 F. Supp.2d 506 (SDNY  2006 )(in securities fraud case, where guidelines 

call for life sentence, court imposes 42 month sentence in part because of the defendant’s past 

integrity and many good deeds. “But, surely, if ever a man is to receive credit for the good he has 

done, and his immediate misconduct assessed in the context of his overall life hitherto, it should 

be at the moment of his sentencing, when his very future hangs in the balance.  This elementary 

principle of weighing the good with the bad, which is basic to all the great religions, moral 

philosophies, and systems of justice, was plainly part of what Congress had in mind when it 

directed courts to consider, as a necessary sentencing factor, “the history and characteristics of 

the defendant.”)  

 

U.S. v. Acosta, 846 F.Supp. 278 (SDNY 1994) (where D convicted of attempted robbery, 

D's have rescued baby from burning building together with D’s mild retardation justifies 

departure “Acosta's life saving, heroic act in itself justifies such a departure but certainly does so 

when considered in combination with his retarded mental condition”) [quote the Talmudic saying 

that “he who saves one life is as one who has saved the whole world.”] 

 

Jerusalem Talmud, Sanhedrin 4:1 (22a) ("Whoever destroys a soul is considered as one 

who destroyed an entire world. And whoever saves a life is considered as one who saved an 

entire world.") (emphasis added)  

 

88. Defendant’s Status As War Refugee And His Lack Of Education. 

 

Defendant convicted of drug offenses involving opium.  Defendant's status as refugee and 

profound lack of education warranted a departure where defendant from Laos and fled country 

because of service to U.S.  with CIA.  Lack of education coupled with refugee status made 

virtually impossible to earn a lawful living.  Departure justified.  U.S.  v. Vue, 865 F.Supp. 1353 

(D.Neb. 1994). 

 

89. Defendant’s Extreme Anguish From Involving Son In Scheme. 
 

Where defendant suffered extremely "a great deal more anguish and remorse than is 

typical" in involving son in scheme to obtain accelerated payments from government to save 

business, downward departure proper.  U.S.  v. Monaco, 23 F.3d 793 (3d Cir.1994).   

 

90. Defendant’s Diminished Mental Capacity.  

 

Effective 11/1/10, USSG  §5H1.3 liberalized to state that mental and emotional condition “may 

be relevant in determining whether a departure is warranted.”  Note that  §5K2.13 authorizes a 

departure if (1) the defendant committed the offense while suffering from “a significantly 

reduced mental capacity” and this reduced capacity “contributed substantially to the commission 

of the crime.”  The Court may not depart if the reduced capacity was “caused by the voluntary 

use of drugs,” the offense involved “actual violence or a serious threat of violence,” the 
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defendant’s criminal history is too bad, or the offense of conviction is for certain sex and child 

porn crimes.  (Limitations on Section 5K2.13 irrelevant on issue of variance in light of 

Booker; see introduction); United States v. Alemenas, 553 F.3d 27 (1st Cir. 2009) (in 

prosecution for selling crack, judge granted a downward variance of 43 months from an already 

reduced Guideline range, citing defendant’s mental and emotional condition plus his chronic 

neck pain); U.S. v. Menyweather  447 F.3d 625, 634 (9th Cir. 2006) (in $500,000 embezzlement 

case,  no abuse of discretion for district court to depart downward by 8 levels to probation under 

U.S.S.G. § 5K2.13 in part because of post traumatic stress syndrome where psychologist’s 

testimony was not rebutted); U.S.  v. Zedner, 401 F.3d 36 (2
nd

 Cir. 2005) (in sentencing 

defendant for attempting to defraud financial institution by presenting counterfeit bonds had 

authority to grant a downward departure because of diminished mental capacity, although jury 

found beyond a reasonable doubt that defendant intended to defraud the financial institutions he 

approached with his counterfeit bonds; defendant could have acted with criminal intent so as to 

be guilty of the crime, while at the same time suffering from a diminished mental capacity that 

would justify departure);    US v Chatman, 986 F.2d 1446 (D.C. Cir. 1993) (“Section 5K2.13 

confers discretion on the trial court to consider downward departures where an individual suffers 

from a "significantly reduced mental capacity" that contributed to the commission of a "non-

violent offense." In contrast to the purposes of section 4B1.2, the point of section 5K2.13 is to 

treat with lenity those individuals whose "reduced mental capacity" contributed to commission of 

a crime. Such lenity is appropriate in part because…two of the primary rationales for punishing 

an individual by incarceration--desert and deterrence--lose some of their relevance when applied 

to those with reduced mental capacity.   As to just deserts, "[p]ersons who find it difficult to 

control their conduct do not--considerations of dangerousness to one side--deserve as much 

punishment as those who act maliciously or for gain…..”   Further, "[b]ecause legal sanctions are 

less effective with persons suffering from mental abnormalities, a system of punishment based 

on deterrence also curtails its sanction." Id. Indeed, those defendants whose "significantly 

reduced mental capacity" is caused by the "voluntary" use of "drugs or other intoxicants" are 

logically excluded from consideration under section 5K2.13 because they have "diminished" 

their capacity by choice, and "legal threats may induce them to abandon their habits...." ) U.S.  v. 

Cantu, 12 F.3d 1506, 1512, 1516 (9th Cir. 1993)(The "goal of the guideline [§ 5K2.13] is lenity 

toward defendants whose ability to make reasoned decisions is impaired" --where felon 

possessed firearm, the district court has discretion to downward depart in case of PTSD disorder 

and should resentence in the awareness that "the criminal justice system long has meted out 

lower sentences to persons who although not technically insane are not in full command of their 

actions."); U.S. v. Thompson, 315 F.3d 1071 (9th Cir.2002) (Berzon, J. concurring) (although 

district court erred in departing downward on ground that D's conduct outside heartland of 

possession of child porn guideline, district court should consider departure for diminished 

capacity because D could not control his addiction to porn);  U.S. v. Lighthall, 389 F.3d 791 (8
th

 

Cir. 2004) (where 21 year old college student convicted of possessing and distributing porn, 20 

month  downward departure (from 80 month sentence) proper because of “obsessive compulsive 

disorder” leading defend to gather pornography obsessively—as attested two by the unrebutted  

opinions of two doctors, noting that “ Section 5K2.13 is targeted at offenders who demonstrate 

"a significantly impaired ability to ... control behavior that the defendant knows is wrongful." 

Application Note 1(B)—also noting that [before the Protect Act passed on April 30, 2003] the 

http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=FSGS5K2%2E13&FindType=L&AP=&mt=Oregon&fn=_top&sv=Split&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rs=WLW4.12
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guideline applicable to Lighthall's case, does not "contain[ ] any language suggesting that 

diminished capacity is not a permissible basis for departure in child pornography cases.");   U.S.  

v. Lewinson, 988 F.2d 1005 (9th Cir. 1993) (affirmed 4-level downward departure under 

§5K2.13 in fraud case even though some drug use because about half the time no drugs; and 

even though mental disease not severe and did not affect D's ability to perceive reality; drug use 

was both "a product and factor of his impaired mental condition");  Caro v. Woodford, 280 F.3d 

1247, 1258 (9
th

 Cir. 2002) (death penalty-vacated “more than any other singular factor, mental 

defects have been respected as a reason for leniency in our criminal justice system”);  Karis v. 

Calderon, 283 F.3d 1117, 1134 (9
th

 Cir. 2002)( “There is a belief, long held by this society, that 

defendants who commit criminal acts that are attributable to a disadvantaged background or to 

emotional and mental problems, may be less culpable than defendants who have no such 

excuse.");  U.S. v. Silleg, 311 F.3d 557 (2d Cir. 2002) (district court has authority to downward 

depart in porn case where defendant has diminished capacity and cannot control addiction to 

porn); United States v. Cockett, 330 F.3d 706  (6th Cir. 2003) (in income tax fraud case 

diminished capacity downward departure from 21 months to probation affirmed because of 

defendant' depressive disorder even though jury necessarily found mental element of intent and 

even though no causal link between disorder and the crime);  U.S.  v. Sadolsky, 234 F.3d 938 

(6th Cir. 2000) (district court's two-level downward departure under §5K2.13 in computer fraud, 

based on defendant's compulsive gambling disorder, was not an abuse of discretion, where 

defendant's disorder was a likely cause of his criminal behavior, given that he had already 

"maxed out" his own credit line before resorting to fraud to pay his gambling debts – no direct 

causal link required between the diminished capacity and the crime charged); U.S.  v. 

McBroom, 124 F.3d 533 (3d Cir. 1997) (D pled guilty to possession of child porn and moved for 

reduction under §5K2.13 on grounds he suffered from reduced mental capacity due to sexual 

abuse as child which compelled him to possess child porn.  District court ruled crime nonviolent 

but denied reduction because D was very smart and could reason.  Court of appeals remanded 

and said intelligence only one aspect and D eligible for departure if “cannot control his behavior 

or conform it to the law” – also agreed with Cantu that §5K2.13 “applies both to mental defects 

and emotional disorders . . . the focus is on mental capacity not the cause – organic, behavioral, 

or both”); U.S.  v. Chatman, 986 F.2d 1446, 1454 (D.C.Cir.1993) (court undertakes its inquiry 

into defendant’s mental condition and the circumstances of the offense "with a view to lenity, as 

§ 5K2.13 implicitly recommends."); see Penry v. Lynaugh, 492 U.S. 302, 322 (1989) (O’Connor, 

J., concurring) ("mental retardation may render a defendant "less morally culpable than 

defendant who have no such excuse"). U.S.  v. Davis, 919 F.2d 1181, 1187 (6th Cir. 1990) 

(downward departure justifiable when defendant commits nonviolent offense while suffering 

from significantly reduced mental capacity not resulting from voluntary use of intoxicants); U.S.  

v. Ruklick, 919 F.2d 95, 97, 99 (8th Cir. 1990) (downward departure justifiable when defendant 

suffered from longstanding schizophrenic affective disorder that predated drug abuse and 

impaired judgment); U.S.  v. Philibert, 947 F.2d 1467, 1471 (11th Cir. 1991) (downward 

departure warranted when defendant manifested symptoms of severe mental illness and placed 

severed head of recently deceased horse on stairs of federal courthouse);  U.S.  v. Weddle, 30 

F.3d 532, 540 (4th Cir. 1994) (downward departure for defendant suffering from Hodgkin's 

disease upheld where d convicted of mailing threatening letters in violation of 18 U.S.C. §876); 
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 District Court: United States v. Ruiz, 2009 WL 636543 (S.D.N.Y. March 11, 

2009)(judge imposed 96 months rather than guideline range of 140-175 months for crack 

offenses in part due to defendant’s borderline personality disorder); United States v. Santa, 2008 

WL 2065560 (E.D. N.Y. May 14, 2008) (8-level downward departure granted for significantly 

reduced mental capacity of 36 year old defendant with  IQ of 58, and 120 months imposed for 

trafficking offenses rather than guideline range of 262 -327 months where the defendant’s 

behavior was causally linked to his mental condition).;  United States v. Tunnell, 2009 U.S. Dist. 

LEXIS 7410 (W.D.Va., Feb. 3, 2009) (court imposed 10 year sentence rather than guideline 

range of 168-210 months for child porn offenses, based in part on low IQ of defendant whose 

development was impaired as an infant by spinal meningitis).  U.S. v Polito, (5
th

 Cir. Jan. 31, 

2007) 2007 WL 313463  (unpub.) (where defendant convicted of possession of child 

pornography and guidelines 27-33 months, district court’s sentence of probation with one year 

house arrest reasonable in part because defendant diagnosed with anxiety disorder, depression, 

bipolar disorder, etc. and his immaturity (age 18), “and mental condition prohibited him from 

acting rationally”);  U.S. v. Pallowick 364 F.Supp.2d 923 (E.D. Wisc. 2005) (where Defendant 

convicted of six armed bank robberies and although offenses were very serious, and advisory 

guidelines were 70-87 months, court imposes 46 months because no one was hurt and defendant 

made no direct threats of harm, his only prior was burglary committed shortly before robberies, 

his severe mental illness of major depressive disorder and anxiety disorder played major role in 

offenses, after arrest he completed in-patient treatment, enrolled in counseling, and took 

medication, he was not dangerous and unlikely to re-offend if he remained in treatment and on 

medication, and lengthy incarceration could hinder his rehabilitation); U.S.  v. Checoura, 176 

F.Supp.2d 310 (D.N.J. 2001) (“departures for diminished mental capacity are encouraged by the 

Sentencing Guidelines” under §5K2.13);   U.S. v. Tanasi, 2003 WL 328303 (S.D.N.Y. Feb. 6, 

2003) (unpub.) (D convicted of possessing and sending child porn by computer to undercover 

agent pretending to be 13 year old entitled to departure from 33-41 month guideline to 9 months 

because of diminished capacity given “obsessive and compulsive behavior” and could not 

control his conduct and where no evidence D was a sexual predator or ever was involved 

sexually with a child);  U.S.  v. Bennett, 9 F.Supp.2d 513 (E.D.Pa. 1998) (in largest charitable 

fraud case in history, departure to 141 months from 232 o.k. – questionable whether a departure 

should be attributed to an extraordinary mental and emotional condition §5H1.3, a discouraged 

factor, or to diminished capacity, §5K2.13 an encouraged factor. “Regardless of one's point of 

view, defendant's cognitive faculties or volition, or both, appear to have been subject to some 

form of extraordinary distortion and, perhaps, significantly reduced capacity”);  U.S.  v. Herbert,  

902 F.Supp. 827(N.D. Ill.1995) (following Lewinsohn, granting departure under §5K2.13 to 

defendant convicted of embezzlement where D suffered from an active depressible illness, mixed 

personality state and had limited coping capacity and poor judgment and shrink said her 

behaviors and though patterns were influenced by her impaired mental condition); U.S.  v. Risse, 

83 F.3d 212 (8th Cir. 1996) (where defendant pled guilty to use of a firearm in relation to drug 

trafficking crime and felon in possession, court properly departed downward under §5K2.13 for 

diminished capacity based on defendant’s post-traumatic stress disorder resulting from service in 

Vietnam War); U.S.  v. Glick, 946 F.2d 335, 338 (4th Cir. 1991) (in case of transportation of 

stolen property, departure from 30 months to probation proper where defendant's diminished 

capacity was contributing factor the offense, even if not sole cause of conduct); U.S.  v. 
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Chambers, 885 F.Supp. 12 (D. DC 1995) (where D convicted of storing drugs in house, 

departure from 130 months to 20 months granted where client was borderline mental defective 

and some brain damage, “Justice is not served by placing a 34 year old mother of two children, 

ages 9 and 12, in jail for over fifteen years for allowing drugs to be stored in her apartment, 

while the main perpetrator is allowed to go free”  “This case represents another instance where 

the Sentencing Guidelines bear no relation to the gravity of the crime committed, let alone a 

relation to the actual individual being sentenced”); U.S.  v. Adonis, 744 F.Supp. 336 (D.D.C. 

1990) (downward departure where D’s IQ of 64 showed he was retarded where average IQ of 

prison population is 93).  

 

91.  Mental Retardation Or Impaired Intellectual Functioning 

 

Tennard v. Dretke, 124 S.Ct. 2562, 2571 (2004)(“impaired intellectual functioning is inherently 

mitigating”); Atkins v. Virginia, 536 U.S. 304, 318 (2002) (“Mentally retarded persons...have 

diminished capacities to understand and process information, to communicate, to abstract from 

mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to 

understand the reactions of others... often act on impulse rather than pursuant to a premeditated 

plan, and... are followers rather than leaders.  Their deficiencies do not warrant an exemption 

from criminal sanctions, but they do diminish their personal culpability.”); Landrigan v. Schriro  

441 F.3d 638, 648 (C.A.9 (Ariz.),2006) (“Where a defendant's crime is attributable to a 

disadvantaged background or emotional or mental problems the defendant is less culpable than 

one without the excuse.”);  Penry v. Lynaugh, 492 U.S. 302, 322 (1989) (O’Connor, J., 

concurring) ("mental retardation may render a defendant "less morally culpable than defendant 

who have no such excuse");  United States v. Alemenas, 553 F.3d 27 (1st Cir. 2009) (in 

prosecution for selling crack, judge granted a downward variance of 43 months from an already 

reduced Guideline range, citing defendant’s mental and emotional condition plus his chronic 

neck pain); United States v. Tunnell, 2009 U.S. Dist. LEXIS 7410 (W.D.Va., Feb. 3, 2009) 

(court imposed 10 year sentence rather than guideline range of 168-210 months for child porn 

offenses, based in part on low IQ of defendant whose development was impaired as an infant by 

spinal meningitis). U.S.S.G. §5K2.13(p.s.) encourages a downward departure if (1) the defendant 

committed the offense while suffering from “a significantly reduced mental capacity” and this 

reduced capacity “contributed substantially to the commission of the crime.”Significantly 

reduced mental capacity “means the defendant, although convicted, has a significantly impaired 

ability to (A) understand the wrongfulness of the behavior comprising the offense or to exercise 

the power of reason; or (B) control behavior that the defendant knows is wrongful.” See USSG § 

5K2.13, cmt. (n.1)(2006) 

 

    U.S. v. Allen, 250 F.Supp.2d 317 (SDNY 2003)(Where D convicted of drugs and guns, D 

entitled to 8 level departure from 80 months to 30 months because his mental immaturity-even 

though 21 behaves like 14 year old and psychological problems and mild retardation take case 

out of heartland of drug and gun cases);  U.S.  v. K., 160 F.Supp.2d 421 (E.D.N.Y. 2001) (where 

D convicted of trying to sell ecstasy and where government agreed that D should be sentenced on 

basis of 1000 pills actually sold instead of 15,000 said he could get so guideline 12-18 months, 

and where D mentally retarded, Judge Weinstein continues sentencing one year in part to 
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enable D to attend rehabilitation program and demonstrate post offense rehabilitation for 

downward departure–strong statements in favor of continuing sentences to enable defendant to 

show rehabilitation);   U.S.  v. Cotto, 793 F. Supp. 64 (E.D.N.Y. 1992) (defendant's near mental 

retardation, his vulnerability, his efforts at rehabilitation and his incompetence warranted four-

level downward departure); U.S.  v. Adonis, 744 F.Supp. 336 (D.D.C. 1990(downward departure 

where D’s IQ of 64 showed he was retarded where average IQ of prison population is 93).  

 

91A. Post traumatic stress  

 

 Porter v. McCollom, 558 U.S. 30, 130 S.Ct. 447 (2009) (citing “a long tradition of according 

leniency to veterans in recognition of their service,” counsel found ineffective in penalty phase 

for failing to elicit evidence of defendant’s traumatic wartime experience “Moreover, the 

relevance of Porter’s extensive combat experience is not only that he served honorably under 

extreme hardship and gruesome conditions, but also that the jury might find mitigating the 

intense stress and mental and emotional toll that combat took on Porter,”; U.S.  v. Risse, 83 F.3d 

212 (8th Cir. 1996) (where defendant pled guilty to use of a firearm in relation to drug trafficking 

crime and felon in possession, court properly departed downward under §5K2.13 for diminished 

capacity based on defendant’s post-traumatic stress disorder resulting from service in Vietnam 

War); U.S. v. Menyweather  447 F.3d 625, 634 (9th Cir. 2006) (in $500,000 embezzlement case,  

no abuse of discretion for district court to depart downward by 8 levels to probation under 

U.S.S.G. § 5K2.13in part because of post traumatic stress syndrome where psychologist’s 

testimony was not rebutted); 

 

 91 B. Defendant suffering from ADHD 

 

U.S. v. Patzer,   548 F.Supp.2d 612, 617 (N.D.Ill.,2008) (where defendant convicted of multiple 

bank robberies and career offender, downward variance granted in part because he suffered from 

ADHD: “the previously-undiagnosed ADHD explains Patzer's self-medication with illegal drugs 

from a very young age, as well as his intolerance for past mental health treatment that did not 

address his actual problems. Patzer now has the benefit of an accurate medical diagnosis of his 

mental health problem: ADHD, and the record indicates that, properly diagnosed, his condition is 

treatable. The expert reports, the school reports, and the family letters all show that-with 

hindsight-much of Patzer's behavior has been caused by his ADHD.”) 

 

92.  Compulsive Gambling Disorder. 

 

Caveat:  Effective October 27, 2003 (crimes committed on or after that date), the 

guidelines arguably prohibit a departure on this ground. See New USSG 5H1.4. But Booker 

changes this result. U.S. v. Ruff, 535 F.3d 999  (9
th

 Cir. 2008) (where D pled guilty to 

embezzling 650,000 from non-profit organization over course of three years, and where 

guidelines 30-37 months, sentence of one day in jail and supervised release for three years on 

condition D spend one year in community treatment center to go to work and obtain 

counseling—not unreasonable in part because of defendant’s gambling addiction); U.S. v. Vieke,  

348 F.3d 811 (9th Cir. 2003) (because government made only pro forma objection, court of 
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appeals refuses to review district court’s four level downward departure to probation in credit 

card fraud case where district court said crime committed because of “pathological nature of the 

[gambling] addiction” and was “totally out of suit with the rest of her life and the behaviors” 

even though fraud went on for years);   U.S.  v. Sadolsky, 234 F.3d 938 (6th Cir.2000) (district 

court's two-level downward departure under §5K2.13 in sentencing for computer fraud, based on 

defendant's compulsive gambling disorder, was not an abuse of discretion, where defendant's 

gambling disorder was a likely cause of his criminal behavior, given that he had already "maxed 

out" his own credit line before resorting to fraud to pay his gambling debts – no direct causal link 

required between the diminished capacity and the crime charged)  

 

District Court:  U.S. v. Liu, 267 F.Supp.2d 371 (EDNY 2003) (where defendant pled 

guilty to using unauthorized credit card convenience checks issued to others, four level departure 

granted under 5K2.13 and sentence of 24 months imposed because, according to psychologist, 

defendant was pathological gambler who fit all the DSM IV criteria.  His condition was 

"evidenced by participation in state-operated numbers games [and]  this condition constituted an 

impulse control disorder [that] led to crime [and] interfered with Liu's ability to control behavior 

he knew was wrongful"); U.S.  v. Checoura, 176 F.Supp.2d 310 (D.N.J. 2001) (Defendant pled 

guilty to interstate transportation of stolen property and sought diminished mental capacity 

downward departure based on her compulsive gambling. The district court observed that 

“departures for diminished mental capacity are encouraged by the Sentencing Guidelines” under 

5K2.13 . The court granted two level departure and held that: (1) direct causal link was not 

required between disorder and crime charged in order to invoke diminished-capacity Guideline; 

(2) expert testimony as to defendant's pathological gambling disorder supported Court's authority 

to depart downward) U.S.  v. Iaconetti, 59 F.Supp.2d 139 (D. Mass. 1999) (Defendant, who had 

no prior criminal record and who pled guilty to the charge of conspiracy to possess with intent to 

distribute cocaine, was entitled to eleven-level departure from Sentencing Guidelines (from level 

25 to level 14) based on "single acts of aberrant behavior"--gambling debts to a loan shark 

caused by defendant's gambling compulsion resulted in defendant agreeing with loan shark's idea 

as to how to extinguish the debts after defendant had tried to pay the debts from his personal 

resources, his business, and his family).   

 

See  Mitzner, Whelan, and Meyer Comments from the Trenches: Proposed Changes 

to the DSM-V Classification of Pathological Gambling (2010)at page 4, found at 

http://www.memphis.edu/gamblingclinic/docs/Mitzner_et_al_2010.pdf 

(The interesting aspect of this discussion was the realization that gambling problems typically 

predate these criminal acts. It appeared that once their gambling had begun to take an extreme 

financial and emotional toll, they became willing to break the law in order to relieve a desperate 

situation. Accordingly, research on the relationship between gambling problems and decision to 

commit a criminal act warrants further attention….Alternatively, some evidence suggests that 

illegal acts could be combined with the  bailout criterion. As previously reported, our clinicians 

observed that gamblers committed crimes in order to relieve a desperate financial situation.”) 

 

 

 

http://www.memphis.edu/gamblingclinic/docs/Mitzner_et_al_2010.pdf
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93. Battered Woman Syndrome. 
 

Proper ground for downward departure even if jury rejected defense.  U.S.  v. Whitetail, 956 

F.2d 857 (8th Cir. 1992); U.S.  v. Apple, 915 F.2d 899, 903 n.12 (4th Cir. 1990) (departure 

warranted where defendant was battered wife who suffered from chronic depression); U.S.  v. 

Gaviria, 804 F.Supp. 476 (E.D.N.Y. 1992) (downward departure justified in drug case “ A 

defendant might not be able to show the sort of “serious coercion ... or duress” of which the 

Guidelines speak, yet still might establish a pattern of dependence that would be relevant to 

blameworthiness and her sentence. A woman living in a relationship of complete subservience to 

a man deserves less punishment than the usual defendant when that man orders her to commit a 

crime and she obeys. The male's control can result from a combination of physical and 

psychological abuse, cultural norms, economic dependence and other factors”  Particularly true 

for women in Latin America.  

See cases at paragraph ___ (Duress or Coercion). 

 

93 A. Defendant subservient to another 

 

U.S.  v. Gaviria, 804 F.Supp. 476 (E.D.N.Y. 1992) (where guideline 70 months in drug case, 

downward departure to 60 months justified in because of  Latin woman’s subservience to her 

man:  “ A defendant might not be able to show the sort of “serious coercion ... or duress” of 

which the Guidelines speak, yet still might establish a pattern of dependence that would be 

relevant to blameworthiness and her sentence. A woman living in a relationship of complete 

subservience to a man deserves less punishment than the usual defendant when that man orders 

her to commit a crime and she obeys. The male's control can result from a combination of 

physical and psychological abuse, cultural norms, economic dependence and other factors” 

 

94. Defendant’s Extraordinary Mental And Emotional Condition. 
 

See USSG § 5H1.3 (mental and emotional conditions do not “ordinarily” justify 

departure); U.S.  v. Walter, 256 F.3d 891 (9th Cir. 2001)(combination of brutal beatings by 

defendant's father, the introduction to drugs and alcohol by his mother, and, most seriously, the 

sexual abuse defendant faced at the hands of his cousin, constituted the type of extraordinary 

circumstances justifying sentencing court's consideration of the psychological effects of 

childhood abuse and establish diminished capacity); U.S.  v. Garza-Juarez, 992 F.2d 896, 913 

(9th Cir. 1993)(where d convicted of sale of guns and possession of silencers, court departed 

downward under §5H1.3 where D suffered from panic disorder and agoraphobia. (Note: court 

did not base its departure on "diminished capacity" §5K2.13); Penry v. Lynaugh, 492 U.S. 302, 

322 (1989) (O’Connor, J., concurring) ("mental retardation may render a defendant less morally 

culpable than defendant who have no such excuse"). 
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95. Defendant Was Merely An Aider And Abettor. 

 

Downward departure proper for aider and abettor who merely supplied dilutent, because 

guidelines did not contemplate such a circumstance.  U.S.  v. Posters 'N' Things, 969 F.2d 652 

(8th Cir. 1992) 

 

96.  Accessory After the Fact 

 

U.S. v. Adelson 441 F.Supp.2d 506 (SDNY 2006)(in securities fraud case, where defendant 

joined years after stock had already fallen because of ongoing fraud, and where he concealed the 

fraud, and where guidelines call for life sentence, court imposes 42 month sentence in part 

because the defendant “was closer (though not identical) to an accessory after the fact, a position 

that has historically been viewed as deserving lesser punishment than that accorded the 

instigators of the wrongdoing). 

 

97.  Member of conspiracy for only short time 

 

U.S. v. Adelson 441 F.Supp.2d 506 (SDNY  2006) (in securities fraud case, below guideline 

sentence imposed in part because the defendant “did not participate in the fraudulent 

conspiracy until its final months”)   

 

98. Defendant Responsible For Only Part Of Loss. 
 

The district may depart downward if a defendant was not involved in all of his co-

conspirators efforts to defraud investor, causing the loss figure to overstate the defendant's 

culpability. Case remanded to see whether 10 level departure appropriate.  U.S.  v. Arutunoff, 1 

F.3d 1112 (10th Cir. 1993); U.S.  v. Gregorio, 956 F.2d 341, 344-348 (1st Cir. 1992) (multiple 

causation of victim loss justifies downward departure). 

 

99.  Defendant Was Already Punished By Parole Commission On Earlier Offense  

 

Where D is sentenced while already serving a pre-guideline sentence, court may consider 

a defendant's loss of parole eligibility on earlier sentence as a factor in  decision whether to 

depart downward on later sentence.  U.S.  v. Moss, 972 F.2d 273 (9th Cir. 1992); U.S.  v. 

Whitehorse, 909 F.2d 316, 320 (8th Cir. 1990); U.S.  v Stewart, 917 F.2d 970, 974 (9th Cir. 

1990); Caldwell v U.S. , 842 F.Supp. 945 (E.D. Mich. 1994) (departure warranted for D 

convicted while on parole for a prior offense and also sentenced as a parole violator to insure 

total sentence did not exceed maximum allowable under guidelines).  

 

99A. Lengthy term of supervised release reduces risk of recidivism and deters future crime 

 

             U.S. v. Pauley, 511 F.3d 468 (4
th

 Cir.  2007) (where client pled to possession of child porn. and 

guidelines 78-97 months, court’s downward variance to 42 months affirmed in part because, as 

district court noted, that  “a lifetime of supervised release would reduce the risk of Pauley 
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becoming a repeat offender and would deter him from future criminal conduct...[is a ]valid 

consideration[] under § 3553(a)”).  

 

100. Defendant Already Punished By Having Earlier Sentence Increased  
 

Even if Sentencing Commission has not formalized sentencing rules for multiple 

conviction [see U.S.S.G. §5G1.3], district courts retain flexibility to downward depart to protect 

D against double punishment.  Witte v. U.S. , 515 U.S. 389 (1995). 

 

101. Defendant already punished by home detention during the case 

 

U.S. v. Edwards  595 F.3d 1004 (9th Cir. 2010) (where defendant convicted of bankruptcy fraud 

and on probation for prior state conviction for fraud and where guidelines range 27-33 months,  

sentence of probation seven months of which was to be served under house arrest, and $5,000 

fine, and restitution of $100,000 not abuse of discretion in part because proper for judge to 

consider that “by the time of the 2008 re-sentencing, the offenses had been committed nine years 

previously and …[he] completed without incident three and one half years of probation.”);  

United States v. Miller, 991 F.2d 552, 554 (9th Cir.1993)(that  defendant has “already been 

punished to some extent” by pretrial home detention” is grounds for departure); U.S. v. 

Carpenter, 320 F.3d 334, 345 (2
nd

 Cir. 2003) (home detention erroneously served can be grounds 

for departure); United States v. Romualdi, 101 F.3d 971(3d Cir.1996)(“it may be proper to depart 

because of the ... home detention [a defendant] had already served.”).  

 

102. Defendant punished by collateral consequences like deportation, loss of professional  

reputation, family, or need to register, mental health. 

 

     See statement of President commuting the 30-months sentence of Lewis “Scooter” Libby 

on July 2, 2007  (found at http://www.whitehouse.gov/news/releases/2007/07/20070702-

3.html (“the prison sentence given to Mr. Libby is excessive. Therefore, I am commuting the 

portion of Mr. Libby's sentence that required him to spend 30 months in prison…The reputation 

he gained through his years of public service and professional work in the legal community is 

forever damaged. His wife and young children have also suffered immensely. He will remain on 

probation…The consequences of his felony conviction on his former life as a lawyer, public 

servant and private citizen will be long-lasting.”);  See Koon, 518 U.S. 81 (downward departure 

appropriate where defendant “significantly burden[ed]” by successive state and federal trials);  

 

Padilla v. Kentucky, 130 S.Ct. 1473 (2010) (deportation as the result of a conviction is a “a 

particularly severe penalty” and is thee “equivalent to  “banishment or exile”);  Id at 1482 ( 

“[D]eportation is an integral part – indeed, sometimes the most important part – of the penalty 

that may be imposed on noncitizen defendants who plead guilty to specified crimes.”) Id. at 1483 

(preserving the client’s right to remain in the United States may be more important than any 

potential jail sentence. citing INS v. St. Cyr, 533 US 289, 323 (2001). 

 

U.S. v. Prosperi,  686 F.3d 32 (1
st
 Cir.  2012) (“Sometimes [courts do not] fully recognize the 
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anguish and the penalty and the burden that persons face when called to account, as these men 

are, for the wrong that they committed.” );   U.S. v. Gardellini, 545 F.3d 1089 (D.C. Cir. 2008) 

(where defendant convicted of filing false income tax return,  and guidelines 10-16 months, 

district court properly imposed sentence of probation in part because defendant “already suffered 

substantially due to the criminal investigation”);  U.S. v. Garate, 543 F.3d 1026, 1028 (8th Cir. 

2008) (noting it was appropriate for the district court to consider, under § 3553(a), the “lasting 

effects of being required to register as a sex offender”); U.S. v. Anderson,  533 F.3d 623 (8
th

 Cir.  

2008) (where D convicted of insider trading and money laundering and guidelines 46-57 months, 

district court’s sentence of 30 months not unreasonable in part because of collateral 

consequences where district court “specifically addressed other ways in which the defendant had 

suffered atypical punishment such as the loss of his reputation and his company, the ongoing 

case against him from the Securities and Exchange Commission and the harm visited upon him 

as a result of the fact that his actions brought his wife and friend into the criminal justice 

system.”);   U.S. v. Pauley , 511 F.3d 468 (4
th

 Cir.  2007) (where client pled to possession of 

child porn. and guidelines 78-97 months, court’s downward variance to 42 months affirmed in 

part because “The district court also found that Pauley warranted a lower sentence because he 

lost his teaching certificate and his state pension as a result of his conduct. Consideration of these 

facts is consistent with § 3553(a)’s directive that the sentence reflect the need for "just 

punishment," id. § 3553(a)(2)(A), and "adequate deterrence," id. § 3553(a)(2)(B)”);  U.S. v. 

Bannister  786 F.Supp.2d 617 (E.D.N.Y.,2011) (“ Beyond separating convicts from their 

families and the work force, incarceration imposes numerous collateral consequences. “In every 

state and under federal law, there are hundreds of collateral consequences that apply 

automatically or on a discretionary basis, to people convicted of crimes. Most of these apply for 

life ... and can never be removed, or can be relieved only through virtually unavailable methods 

like a pardon from the President [.]” Gabriel Chin, The Constitution in 2020 and the Secret 

Sentence: Rethinking Collateral Consequences, Balkinization (Sept. 30, 2010), http:// 

balkin.blogspot.com/2010/09/constitution–in–2020–andsecret.html (hyperlink omitted). 

 

A criminal conviction “often serves as a de facto informal basis for job denial.” Wayne A 

Logan,  “Informal Collateral Consequences” 88 Washington Law Review 1103, 1107 (2013).   

conviction “can function to disrupt or sever social ties that can be key to finding employment.” 

Id. at 1108.  A criminal conviction “serves as the greatest impediment to securing housing.” Id. 

(“in turn homelessness in itself, in addition to making …job searches far more difficult increases 

the likelihood of subsequent arrest and conviction”).  

 

Other consequences imposed by law include “ineligibility for federal welfare benefits, public 

housing, student loans, and employment opportunities, as well as various forms of civic 

exclusion, such as ineligibility for jury service and felon disenfranchisement.” Michael Pinard, 

Collateral Consequences of Criminal Convictions: Confronting Issues of Race and Dignity, 85 

N.Y.U. L. Rev. 457, 459 (2010).   

 

  Felon disenfranchisement laws, which have their roots in attempts by Whites to suppress 

African American votes in the late nineteenth century, bar 13 percent of African American men 

from casting ballots. Erika Wood, Brennan Center, Restoring the Right to Vote 6–7 (2d ed. 
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2009), available at http://brennan.3cdn.net/5c8532e8134b233182_z5m6ibv1n.pdf. Ex-convicts' 

difficulties in finding work are discussed in detail below. 

 

 Other handicaps limit felons' ability to rehabilitate themselves in more tangible ways. 

Ineligibility for federal student loans may bar those convicted of drug offenses, even 

misdemeanors, from attending college or pursuing vocational training after release. See Pinard, 

supra, at 5 14. Drug offenders are ineligible in many states for receipt of federal welfare benefits. 

Id. at 494. Felons are ineligible for receipt of public housing assistance for five years after their 

release from prison, and private landlords routinely, and lawfully, discriminate against applicants 

based on criminal history. Alexander, supra, at 141–42. 

 

 The cumulative effect of such adverse consequences is to render an ex-convict a social 

pariah.  is legal to discriminate against ex-offenders in ways it was once legal to discriminate 

against African Americans. Once you're labeled a felon depending on the state you're in, the old 

forms of discrimination ... are suddenly legal. As a criminal, you have scarcely more rights and 

arguably less respect than a black man living in Alabama at the height of Jim Crow.” 

Michelle Alexander, The New Jim Crow: How Mass Incarceration Turns People of Color into 

Permanent Second–Class Citizens, Am. Prospect (Jan.-Feb.2011), at A19–20. Prior incarceration 

is a greater predictor of low upward mobility among low-income men than failure to complete 

high school or very low levels of cognitive ability. Western & Petit, supra, at 14–15.  Beyond the 

direct and indirect consequences of imprisonment, the convict upon reentry must still face those 

problems that complicated his life before imprisonment but that remain unresolved: poverty; 

dysfunctional family relationships; addiction to drugs, alcohol, or gambling; and limited 

education and vocational skills.”); see Ernest Drucker, A Plague of Prisons (The New Press 

2011), at p. 47 (“Longer sentences also build incarceration rates a create a chronic condition of 

social incapacitation for those imprisoned, as they face severe restrictions on their rights and 

opportunities after release from prison…[they] have a 50 percent or more chance of remaining 

under the system’s control for life with recurrent arrests and periods of incarceration”);  

 

Anne R. Traum “Mass Incarceration at Sentencing,” 64 Hasting Law Journal 423, 433 (2013) (“ 

Because most prisoners are parents,  prison is detrimental to families and children.66 Children of 

inmates are at higher risk of future incarceration.67 Incarceration isolates parents from their 

children, removes financial and  are giving support for the children, and imposes on the family 

the cost, time, and stress of maintaining a relationship with an incarcerated parent.68 The non-

inmate parent may have less money and less time to invest in the children, and older children 

may shoulder greater responsibilities by having to care for siblings or get a job. These forces 

result in lower educational achievement for the children, which, in turn, may increase their own 

risk of incarceration.70 Children and spouses also may experience the stigma of prison even 

more intensely than the prisoner.71 The parent’s return from prison may only partially relieve 

the harm to the child, as inmates return with diminished earning power and social status, and 

increased strain.”) 

 

 U.S. v. Baird  2008 WL 151258,  (D.Neb. Jan. 11, 2008) (unpub.)  (in child porn. case where 

guidelines 41-57 months sentence of 24 months imposed in part because “the defendant has 
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already suffered serious consequences as a result of his actions. A conviction for possession of 

child pornography carries considerable stigma. Baird has lost his military career, has a felony 

conviction on his record, and will have to register as a sex offender:); U.S. v. Dvortsen,  2007 

WL 3342578,  (E.D.Wis. Nov. 9, 2007) (unpub.) (in money laundering case where guidelines 

57-71 months, sentence of one year and one day imposed in part because “defendant had been 

significantly punished by the monetary forfeitures imposed in this case, which he fully satisfied 

prior to sentencing and which forced him to disgorge any ill-gotten gains. He paid a heavy 

financial price, which at least partially satisfied the need for punishment.”); U.S. v. Scott,   503 

F.Supp.2d 1097, 1103 (E.D.Wis.,2007) (in case of making false statement to obtain firearm 

where guidelines 6-12 months, court imposes 6 months home detention in part because 

“defendant also suffered significant collateral consequences in the probable loss of her MPS job, 

which added to the punitiveness of her conviction.”);  United States v. Vigil, 476 F. Supp. 2d 

1231, 1235 (D.N.M. 2007) (finding variance appropriate where defendant in public corruption 

case was already collaterally punished by loss of his position, loss of his reputation, widespread 

media coverage of his case, and the emotional toll of two lengthy, public trials);  U.S. v. 

Wachowiak  412 F.Supp.2d 958  (E.D. Wisc.  2006)  aff’d 496 F.3d 744 (7
th

 Cir. 2007) (where 

24 year old music student convicted of possessing child pornography, and where he is in 

treatment and low risk of recidivism, and strong support from family and community, court 

imposes 70 months where guideline range of 121-150 months in part because “the guidelines 

failed to account for the significant collateral consequences defendant suffered as a result of his 

conviction. His future career as a teacher was ruined, and he was compelled to resign as piano 

teacher of children and as a church musician. He will also be forced to live with the stigma of 

being a convicted sex offender);  U.S. v. Samaras, 390 F.Supp.2d 805, 809 (E.D.Wis.,2005) 

(where defendant convicted of fraud sentence below guideline warranted in part because “as a 

consequence of his conviction and sentence, defendant lost a good public sector job, another 

factor not considered by the guidelines”);  U.S. v. Stone,  374 F.Supp.2d 983  (D.N.M. 2005) 

(where D pled guilty to aggravated sex abuse and guidelines 78-97 months, court accepts Rule 

11(c) agreement of 60 months  because “since this incident...Boeing has terminated Stone's 

employment and Stone's wife has divorced him. Stone has suffered a lot as a result of his crime 

[and] the deviation is [only] eighteen months less than the Guideline sentence. The Court 

concludes that a sixty month term of incarceration, coupled with Stone's personal losses, reflects 

the seriousness of his offense, promotes respect for the law, and provides just punishment.”);   

United States v. Mateo , 299 F. Supp. 2d 201, 209-10 (S.D.N.Y. 2004) (“[B]eyond the 

offender’s actual deprivation  of liberty when incarcerated, a host of other  penalties and burdens 

always attend criminal conviction, to name a few: losses of family life, of socioeconomic status, 

of employment and career opportunities; diminution of certain civil rights  and entitlements; and 

countless humiliations and indignities commonly associated with living in confinement.”);  U.S. 

v. v. Redemann, 295 F.Supp.2d 887, 894-97 (E.D.Wis.2003) (downward departure based on 

adverse personal and professional consequences from publicized allegations regarding offense of 

conviction) (“If the circumstances of the case reveal that the purposes of sentencing have been 

fully or partially fulfilled prior to the imposition of sentence, a sentence within the range set forth 

by the guidelines may be ‘greater than necessary’ to satisfy” 18 U.S.C. § 3553(a).); United States 

v. Gaind, 829 F.Supp. 669 (S.D. N.Y. 1993) (downward departure where destruction of 

defendant’s business provided specific and general deterrence).  (departing downward where 
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defendant suffered collateral consequences from conduct including loss of his business); United 

States v. Gaind, 829 F. Supp. 669, 671 (S.D.N.Y. 1993) (granting downward departure where 

defendant was already punished by the loss of his business as result of EPA-related charges);  

 

103.  Prosecutor's Manipulation Of The Charges, Even If No Bad Faith. 
 

See U.S.S.G. Pt. A.4 ("a sentencing court may control any inappropriate manipulation of the 

indictment through use of its departure power");   United States v.  Rahman, 189 F.3d 88, 157 

(2d Cir. 1999) (district courts possess the ability to depart when the defendant’s  guideline range 

is significantly lengthened by the prosecutor’s decision to add  “essentially duplicative counts, 

each describing the same criminal conduct”);  U.S.  v. Gamez, 1 F.Supp. 2d 176 (E.D.N.Y. 1998) 

(Weinstein, J.) (departure from level 20 to 15 warranted in money laundering case because 

nature of crime more closely resembled structuring crime which had lower guidelines); U.S.  v. 

Lieberman, 971 F.2d 989, 995 (3d Cir. 1992) (where prosecution charged D with tax evasion and 

embezzlement, knowing not groupable, and other defendants not charged, court can depart 

downward to ensure equality in sentencing and that U.S. Attorney not manipulate sentencing 

even absent bad faith); see U.S.  v. Deitz, 991 F.2d 443 (8th Cir. 1993) (Bright, J., dissenting) 

(time to check enormous abuse and allow departure where feds agree to take over state pros after 

state judges dismisses state charges for violation of state speedy trial act). 

 

104. Prosecutorial  Or Defense Misconduct Prejudices Defendant’s Plea Bargaining. 

 

U.S.  v. Lopez, 106 F.3d 309, 311 (9th Cir. 1997)(here the prosecutor’s misconduct in 

dealing with defendant without his counsel, Barry Tarlow, prejudiced D’s opportunity to 

possibly obtain better plea bargain, three-level downward departure appropriate.  (Note: This 

departure has nothing to do with defendant’s background or severity of the offense.); U.S.  v. 

Basalo, 109 F.Supp.2d 1219 (N.D. Cal. 2000) (in drug case, unethical conduct of defense 

attorney inducing client not to cooperate with government, and telling lies in his affidavit, and 

perjure himself justifies eight-level downward departure from 292 months to 63 months), 

reversed, 258 F.3d 945 (9
th

 Cir. 2001) (government's decision to withhold information that 

customs agents had received cash awards for such things as preparing trial testimony could not 

be basis for downward departure).    

 

105. Prosecutor’s Misconduct In Failing To Disclose Brady Material. 
 

U.S.  v. Sanderson, 110 F.Supp.2d 1221 (N.D.Cal. 2000) (where defendant’s plea 

bargaining position was subverted by the government's failure to disclose information regarding 

the participation of government witnesses in an incentive program at the U.S.  Customs Service, 

four-level departure warranted, even though no new trial warranted);  U.S.  v. Basalo, 109 

F.Supp.2d 1219 (N.D. Cal. 2000) (same), reversed 258 F.3d 945 (9
th

 Cir. 2001) (rejecting claim 

that Brady violation or ineffective assistance can constitute grounds for downward departure) 

[Booker changes this result].  
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105a. Prosecutor’s misconduct in breaching plea bargain 

 

US v. Dicus, 579 F.Supp.2d 1142 (N.D. Iowa 2008) (where defendant convicted of 

distributing marijuana to minors,  and where prosecutor breached plea bargain, court reduces 

defendant’s sentence from the high end to the low end of his advisory guidelines range as a 

sanction for the prosecution’s breach... “Such a remedy provides both deterrence for the 

prosecution’s misconduct and an incentive to defendants to raise such misconduct...serves the 

“interests of justice, ” and shows “appropriate recognition of the duties of the prosecution in 

relation to promises made in the negotiation of pleas of guilty.”  Santobello, 404 U.S. at 262-63.  

Finally, the reduced sentence in this case still serves the purposes of sentencing, upon 

consideration of the pertinent § 3553(a) factors, in that it is sufficient, but no greater than 

necessary, to achieve all of the appropriate sentencing purposes.”). 

 

106. Ineffective Assistance Of Counsel. 
 

Not valid ground for departure say U.S.  v. Crippen, 961 F.2d 882 (9th Cir. 1992) 

(alleged ineffective assistance of counsel in advising defendant to refuse plea agreement in 

earlier state proceeding was not proper basis for downward departure from more serious 

guidelines sentence in federal prosecution on identical charges; ineffective assistance of counsel 

is not "mitigating or aggravating" circumstances did not make federal crime any less serious, or 

affect defendant's culpability) and U.S.  v. Basalo, 258 F.3d 945 (9th Cir.2001)); [but Booker 

arguably changes these results]  but see U.S.  v. Duran-Benitez, 110 F. Supp. 2d 133 (E.D.N.Y. 

2000) (where defense lawyer had conflict of interest because he was paid by third party to 

encourage defendant not to rat out third party, so defendant did not cooperate, 2255 analysis 

applied at sentencing and D granted 6-level downward departure which is what he would have 

received had he cooperated and secured a §5K1.1 letter from the government). 

 

107. Gender Discrimination In Plea Bargaining. 
 

Intentional discrimination by prosecutor on the basis of gender in plea bargaining "mule" 

cases justifies downward departure.  U.S.  v. Redondo-Lemos, 817 F. Supp 812 (D.Ariz. 1993); 

rev'd, U.S.  v. Alcaraz-Peralta, 27 F.3d 439 (9th Cir. 1994) (on remand male defendant unable to 

overcome presumption of constitutionality of prosecutorial decision in face of prosecutor's 

explanation for disparate treatment). 

 

108. Prosecutor’s Misconduct – Selective Prosecution – Improper Investigation 

 

U.S.  v. Nolan-Cooper, 155 F.3d 221 (3d Cir. 1998) (departures based on investigative 

misconduct unrelated to the guilt of the defendant are not expressly precluded and “should not be 

categorically proscribed”); U.S.  v. Coleman, 188 F.3d 354 (6th Cir. 1999) (en banc) 

(Defendant’s claim – that in executing a strategy of approaching felons as they were reporting to 

their parole office, and offering to deal in drugs or firearms with targeted individuals, agent 

targeted only African-American parolees – could justify a downward departure.  Improper 
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investigative techniques are not factors considered by the guidelines, so under Koon, such 

techniques may justify a departure if outside the heartland.) 

 

109.   Minimal Role In The Offense. 
 

U.S.  v. Valdez-Gonzalez, 957 F.2d 643 (9th Cir. 1992) (role in the drug trade play by mules 

may constitute a mitigating circumstance of a kind or degree not considered by guidelines 

warranting downward departure); but see U.S.  v. Webster, 996 F.2d 209 (9th Cir. 1993) 

(effective Nov. 1, 1992, defendant's role in the offense makes couriers eligible for mitigating role 

adjustments so downward departures on this ground alone not appropriate);  U.S.  v. Speenburgh, 

990 F.2d 72, 75-76 (2d Cir. 1993) (even if D ineligible for minor role reduction because other 

participant is government agent, downward departure for minimal still proper by analogy); U.S.  

v. Restrepo, 936 F.2d 661 (2d Cir. 1991) (based on minimal role in a money laundering offense – 

merely unloading boxes of money in a warehouse on one date – defendant received both a four-

level offense level reduction and a four-level downward departure); U.S.  v. Bierley, 922 F.2d 

1061 (3d Cir. 1990) (minimum role departure available even where defendant sole actor in 

buying pornography from agent).  

 

Bretan v. U.S.  2006 WL 238994, 1 (S.D.N.Y.,2006) (unpub.) (“The Second Circuit, however, 

permits a departure by analogy to § 3B1.2 where a defendant would have been eligible for relief 

under that section had the other participants not been government agents. ”);  U.S. v. Greer,  375 

F.Supp.2d 790  (E.D. Wisc. 2005) (in drug case guideline range of 46-48 months  was “greater 

than necessary to satisfy the purposes of sentencing [and]  no period of imprisonment was 

appropriate” in part because of girlfriends’ peripheral role.   In too many cases, “women are 

punished for the act of remaining with a boyfriend or husband engaged in drug activity, who is 

typically the father of her children.); U.S.  v. Patillo, 817 F. Supp. 839 (C.D.Cal. 1993) (D was a 

minor player when he delivered 500 grams of crack to post office, because lived in a community 

where opportunities to become involved in drug trafficking "are rampant" and D subject to 

"tremendous financial responsibilities," and where Commission ignored the need for "greater 

variations in sentencing to account for the vastly different culpabilities of the various players in 

the drug trade"). 

 

110. Small Profit In Stolen Bond Scheme. 
 

U.S.  v. Stuart, 22 F.3d 76 (3d Cir. 1994) (although face value of bonds was $129,000 

which determined offense level, the small profit actually made might warrant a downward 

departure by analogy to §2F1.1 which states that strict application of the loss table can overstate 

the seriousness of the offense).  

 

111.  Motive behind crime was not bad  

 

 Wisconsin v. Mitchell  508 U.S. 476, 485 (1993) (“The defendant's motive for 

committing the offense is one important factor [in determining the sentence]. See 1 W. LeFave & 

A. Scott, Substantive Criminal Law § 3.6(b), p. 324 (1986) (“Motives are most relevant when the 
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trial judge sets the defendant's sentence, and it is not uncommon for a defendant to receive a 

minimum sentence because he was acting with good motives, or a rather high sentence because 

of his bad motives”);  U.S. v. Thavaraja, 740 F.3d 253  (2d Cir. 2014) (where D convicted of 

conspiring to provide support to a foreign terrorist group  and guideline range 240 months, 

court’s sentence of 108 months reasonable, because defendant “a person of substance and 

decency who was motivated solely to assist the Tamil minority in Sri Lanka”.  While the 

motivations “did not justify or excuse acts of terrorism “not inapropriate  for the court to take 

these motivations into account”);  U.S. v. Paul 561 F.3d 970 (9th Cir. 2009) (where defendant 

convicted of embezzlement and guidelines 10-16 months, court’s within guideline sentence of 

15 months unreasonably high in part because defendant thought she was owed the money she 

took);U.S. v. Mahan  2007 WL 1430288 (10
th

 Cir. 2007) (unpub.) ( where defendant convicted 

of felon in possession, 77-month guideline sentence reversed because district court refused to 

consider defendant’s asserted motive for carrying the shotgun; namely to use as a club to protect 

himself and his wife after he had just been beaten, which is a relevant  “circumstance” under a 

Booker analysis);   

 

U.S. v. Milne 384 F.Supp.2d 1309(E.D.Wis.,2005)(in bank fraud case a mitigating factor is that 

the defendant did not spend the bank's money on luxury items but rather to prop up a failing 

business. “With their almost singular focus on loss amount, the guidelines sometimes are 

insufficiently sensitive to personal culpability.”);  U.S. v. Ranum,  353 F.Supp.2d 984, 

990 (E.D.Wis.,2005) (in fraud case below guideline sentence warranted in part because 

“defendant's culpability was mitigated in that he did not act for personal gain or for improper 

personal gain of another. Under § 3553(a) and the decisions of the Supreme Court, a sentencing 

court may properly consider a defendant's motive. Wisconsin v. Mitchell, 508 U.S. 476 (1993) 

(stating that “the defendant's motive for committing the offense is one important factor”));    U.S. 

v. Rothberg, 222 F.Supp. 2d 1009  (N.D. Ill. 2002) (where there was no serious claim that 

defendant committed the offense of copyright infringement “out of a desire to profit, or that he 

benefited financially from his participation in the conspiracy” and where  the heartland of cases 

contemplated offenses "motivated by a desire for financial gain--either personally or 

commercially." case is an atypical one that falls outside the heartland of the Guideline to which 

he is subject thus permitting a departure);  Under a court’s mandatory analysis of the § 3553(a) 

factors, motive is part of the “nature and circumstances of the offense” and must be considered.)  

 

112. Vulnerability To Victimization Or Abuse In Prison. 

 

The National Prison Rape Elimination Commission, in a study released on June 24, 2009, 

reports “an estimated that 60,500 State and Federal prisoners were sexually abused during 

[2006].” See Executive Summary at http://nprec.us/publication/report/executive_summary.php; 

Note:  Effective 11/1/10 USSG § 5H1.4 liberalized to state that physical appearance “may be 

relevant” to determine if downward departure warranted.  See Jeannie Suk, Redistributing 

Rape, 48 American Criminal Law Review at 111 (Winter, 2011) (“Prison is hell.  If there is 

anything in today’s United States that may approximate Hobbes’ state of nature, where men live 

in continual fear and danger of violent death by other men, and security is whatever man’s own 

strength and invention enables, it must be the modern prison.  There, the war of all against all is 

http://nprec.us/publication/report/executive_summary.php
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not merely chaos, but, rather, reveals consistent patterns as the stronger inevitably subordinate 

the weaker.  One such undeniable pattern is the central and routine place of rape and its threat in 

the social system of the prison.”) 

Koon v. U.S. , 518 U.S. 81 (1996) (no abuse of discretion to grant downward departure to police 

officers convicted of civil rights violation because of vulnerability in prison); U.S. v. LaVallee 

439 F.3d 670  (10
th

 Cir. 2006) ( District court did not abuse its discretion when it gave 

defendants who were former prison guards a two-level downward departure based on their 

susceptibility to abuse in prison after they were convicted of conspiring to deprive inmates of 

their constitutional rights;- case was outside the heartland of the Guidelines because it was 

reported on in a prison publication  and the defendants were threatened after they were 

incarcerated); U.S.  v. Parish, 308 F.3d 1025 (9
th

 Cir. 2002) (eight level departure in child porn 

case in part because defendant would have “high susceptibility to abuse in prison” because of  

“his demeanor, his naiveté, and the nature of the offense” where psychiatrist testified defendant 

was in “for a hard time” in prison);  U.S.  v. Graham, 83 F.3d 1466, 1481 (D.C.Cir. 1996) 

(extreme vulnerability to abuse in prison grounds for departure; case remanded to consider such); 

U.S.  v. Long, 977 F.2d 1264, 1277-78 (8th Cir. 1992) (affirms downward departure from 46 

months to one-year home detention because four doctors wrote they D subject to victimization 

and potentially fatal injuries in prison); U.S.  v. Lara, 905 F.2d 599, 605 (2d Cir. 1990) 

(downward departure from 10 to 5 years upheld – "Congress did not limit sentencing courts to 

characteristic directly related to the crime in determining which factors warrant a departure"--

here defendant's youthful appearance and bisexuality make him "particularly vulnerable to prison 

victimization" a factor "not adequately considered by guidelines”); U.S.  v. Gonzalez, 945 F.2d 

525 (2d Cir. 1991) (downward departure affirmed where D had "feminine cast to his face" and 

"softness of features" which would make him prey to long-term prisoners); Note:  U.S.S.G. 

§5H1.4 makes “physical appearance, including physique” a discouraged factor; but Booker 

undercuts this. 

 

 District Court:  U.S. v Rausch  570 F.Supp.2d 1295  (D.Colo. 2008) (where D convicted 

of possession of child porn. and guidelines 120 months, court orders sentence of 1 day jail and 

supervised release for life with home detention up to probation office in part serious medical 

problems and because  “client’s vulnerability to victimization in prison in an unnecessary and 

unacceptably high risk” —notwithstanding BOP statement that it can keep D safe  it is clear “that 

violence against inmates  especially sex offenders does occur and that vulnerable inmates are at 

greater risk of violence than typical inmate populations.” ); U.S.  v. Ruff, 998 F.Supp. 1351 

(M.D.Ala. 1998) (granting one level downward departure and sentencing defendant to home 

detention where he broke into post office because slim, effeminate, and gay – was assaulted 

previously in prison – cites law review articles); see Marjorie Rifkin, Farmer v. Brennan:  

Spotlight on an Obvious Risk of  Rape in a Hidden World, 26 Colum.Hum.Rts.L.Rev. 273, 276, 

278, and n. 24 (1995) ("[B]rutal assault and homosexual rape are facts of daily life in men's 

prisons . . . Correctional administrators have long recognized that prisoners likely to be 

victimized are overwhelmingly young first offenders of slight build with passive, soft-spoken 

personalities.");  Jeff  Potts, American Penal Institutions and Two Alternative Proposals for 

Punishment, 34 S.Tex.L.Rev. 443, 470-72 (1993) (citing statistics concerning inmate-on-inmate 

sexual assault, noting effects of rape and the groups of inmates who are more at risk for rape); 
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U.S.  v. Wilke, 995 F. Supp. 828 (N.D. Ill. 1998) (testimony by prisoner-turned-professor 

persuades court that defendant’s appearance and conviction of sex offense involving juveniles 

(kiddy porn) subjects him to physical abuse in prison and warrants 4-level departure); U.S.  v. 

Blarek, 7 F.Supp.2d 192 (E.D.N.Y. 1998) (defendant’s homosexuality and need to be removed 

from general prison population for his safety – which amounts to sentence of solitary 

confinement warrants departure – as well as his HIV status even if not yet AIDS); U.S.  v. 

Hammond, 37 F.Supp.2d 204 (E.D.N.Y. 1999) (defendant in drug case suffering from advanced 

HIV entitled to a downward departure from 48 to 18 months where family will suffer 

extraordinary financial and emotional hardship from his incarceration); U.S.  v. Shasky, 939 

F.Supp. 695 (D.Neb. 1996) (downward departure for receiving material via computer involving 

pornographic images of minors, as case was outside "heartland" due to defendant's unusual 

susceptibility to abuse in prison and defendant's extraordinary post-offense efforts at 

rehabilitation; defendant was homosexual state trooper of diminutive stature and weight, and 

director of internationally – renowned sex offender treatment program which defendant had 

entered testified that his progress had been extraordinary).   

 

113. Defendant Raped By Guard Pending Sentencing. 

 

 U.S. v. Rodriguez, 214 F.Supp.2d 1239 (M.D. Ala. 2002) (three level departure granted 

to defendant  under 5K2.0 who was raped by prison guard pending sentencing (in addition to five 

levels for cooperation). Court noted that the rape was “an extremely traumatic event”  and that 

“The court believes that the physical and mental trauma Rodriguez suffered was so 

‘extraordinary’ that it lifted her case out of the guideline heartland.” id., at 1241. A  prison rape 

was a type of mitigating circumstance that had not adequately been taken into consideration by 

the Sentencing Commission when it formulated the Guidelines). 

 

114.  Defendant shot by police during arrest. 

 

 U.S. v. Clough,  360 F.3d 967  (9
th

 Cir.  2004 ) (district court has discretion to downward 

depart in firearms case where he was shot by police during arrest because his “significant 

injuries” constitute a  continuing form of punishment and factor not considered and not forbidden  

by the guidelines). 

 

115.  Defendant’s Had Extraordinary Punishment Not Contemplated by Guidelines. 

 

 U.S. v. Clough,  360 F.3d 967  (9
th

 Cir.  2004 ) (district court has discretion to downward 

depart in firearms case where he was shot by police during arrest because his “significant 

injuries” constitute a  continuing form of punishment and factor not considered and not forbidden  

by the guidelines) 

 

116.  BOP refuses to  honor judicial recommendation of CTC. 

 

 U.S. v. Serpa, 251 F.Supp.2d 988 (D.Mass. 2003) (where BOP no longer follow its long-

standing policy of honoring judicial recommendations to place defendants who fell within Zone 
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C of the Sentencing Table in CCCs for the imprisonment portions of their sentences, district 

court grants downward departure to defendant who pled guilty to three counts of filing false 

income tax returns and whose guideline sentencing range was 10 to 16 months before BOP 

announced its policy  to avoid any hint of an ex post facto violation in his sentence and because 

not change not foreseeable). 

 

117. Harsh Nature Of Defendant’s Incarceration or solitary confinement. 

 

U.S. v. Spano  476 F.3d 476, 479 (7
th

 Cir. 2007) (“In effect Schullo is arguing that the 

severity of a prison sentence has two dimensions: its length, and the harshness of the conditions, 

and that the harsher the conditions the shorter the sentence should be. There is enough merit to 

the argument to allow a sentencing judge to take it into account, Koon v. United States, 518 U.S. 

81, 111-12, (1996), but not enough merit to make a judge who refuses to do so unreasonable, at 

least when the sentence he imposes is within the guidelines range.”); U.S.  v. Noriega, 40 

F.Supp.2d 1378 (S.D.Fla. 1999) (judge reduces old-law sentence from 40 to 30 years in part 

because of harsh nature of incarceration – “There is little question that [segregated confinement] 

is a more difficult  type of confinement than in general population. For some, the consequences 

of such deprivation can be serious.”); see McClary v. Kelly, 4 F.Supp.2d. 195, 207  (W.D.N.Y. 

1998) (“a conclusion however, that prolonged isolation from social and environmental 

stimulation increases the risk of developing mental illness does not strike this court as rocket 

science.  Social science and clinical literature have consistently reported that when human beings 

are subjected to social isolation and reduced environmental stimulation, they may deteriorate 

mentally and in some cases develop psychiatric disturbances (citing cases).”  See also, "The 

Eighth Amendment and Psychological Implications of Solitary Confinement,” 21 Law and 

Psychology Review, Spring 1997, p. 271; "Solitary Confinement, Legal and Psychological 

Considerations," 15 New England Journal on Criminal and Civil Confinement, 301, Summer 

1989). See Pretrial Confinement Conditions at ¶ 151. 

 

118. Defendant Subject To Abuse In Prison. 
 

U.S.  v. Volpe, 78 F.Supp.2d 76, 89 (E.D.N.Y.1999) ("Volpe II") (Defendant entitled to 

two-level departure because "[t]he extraordinary notoriety of this case and the degree of general 

opprobrium  toward Volpe . . . , coupled with [his] status as a police officer," left him "unusually 

susceptible to abuse in prison" and D may have to spend most his time in segregation); U.S.  v. 

Bruder, 103 F.Supp.2d 155, 182 (E.D.N.Y. 2000) (same).  

 

118A. Defendant model prisoner who tutored other prisoners. 

 

U.S. v. Thavaraja, 740 F.3d 253 (2d Cir.2014) (where defendant convicted of conspiring to 

provide support to terrorist organization and guidelines 240 months, court’s sentence of 108 

months not unreasonable in part because “for the six years he was incarcerated  he was a model 

prisoner who tutored other prisoners.”  
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119. Cultural Heritage and Sociological Factors.  
 

U.S.  v. Guzman 236 F.3d 830 (7th Cir. 2001) (concurring and dissenting) (majority mistakenly 

reversed downward departure where defendant was more likely to participate in her boyfriend's 

criminal activities because, as a Mexican woman, she was expected to submit to boyfriend's will 

–: “Because an individual's cultural heritage encompasses a set of beliefs and a manner of 

behavior that exist conceptually and practically quite apart from that individual's immutable sex, 

race or national origin…cultural heritage should not be considered a prohibited basis for 

departure…nowhere in the guidelines does the term cultural heritage appear; it is thus best 

categorized as what the Supreme Court has described as an unmentioned factor”);  U.S.  v. 

Decora, 177 F.3d 676 (8th Cir. 1999) (district judge, with almost 30 years on the bench  and  

knowledge of the adversities of life on Indian reservation, did not abuse discretion in departing 

downward from 37-46 month sentencing range to probation for assault with a dangerous weapon, 

by imposing probation for three years considering the difficulty of life on the reservation and the 

extraordinary and unusual nature of defendant's educational record and community leadership, 

and also the fact that while released defendant successfully completed an intensive inpatient 

treatment program, participated in an alcohol after-care program following his treatment, and 

attended Alcoholics Anonymous meetings);  U.S.  v. Lipman, 133 F.3d 726 (9th Cir.1998) (in 

illegal reentry case, district court has authority to downward depart on the ground that the 

defendant had "culturally assimilated" into American society – but district court considered and 

rejected the ground as a matter of discretion – even through D lived in U.S.  for twenty years 

since he was twelve, fathered many citizen children, etc.); U.S.  v. Star, 9 F.3d 60 (8th Cir. 1993) 

(ex-felon in possession – departure downward from 33 months to probation proper where 

defendant no dangerous, possessed revolver in self-defense, had strong family ties, lived on 

Indian reservation); U.S.  v. Big Crow, 898 F.2d 1326, 1332 (8th Cir. 1990) (downward 

departure warranted because of defendant's "consistent efforts to lead a decent life in a difficult 

environment [Indian Reservation]");  U.S. v. Gaviria ,  804 F.Supp. 476, 479 -

480 (E.D.N.Y.,1992) (in drug case where guidelines 70 months, sentence of 60 months imposed 

because of defendant’s subservience to her husband  ‘Women reared and living in traditional 

cultures, in which gender roles are often highly determined and women are more likely than in 

the United States to be relegated to a subservient status, are particularly susceptible to patterns of 

dependence, domination and victimization. See, e.g., Isabelle R. Gunning, Arrogant Perception, 

World Travelling and Multicultural Feminism, 23 Colum.Hum.Rts.L.Rev. 189 (1992). “Women 

reared in traditional Latin American cultures are likely to be subjected to male domination that 

often includes physical abuse. (numerous citations”).   

 

U.S.  v. Carbonell, 737 F. Supp. 186 (E.D.N.Y. 1990) (in cocaine case where Hispanic defendant 

sought to help out a new immigrant, departure downward from 41 to 12 months is warranted 

because of the defendant's "personal characteristics as explained by a sociological phenomenon" 

that in "the cohesiveness of first generation immigrant communities in the U.S.  engenders 

loyalty, responsibility and obligation to others in the community even if they are strangers"); see 

Olabisi, "Cultural Differences and Sentencing Departures," 5 Fed. Sent. Reptr. 348-352 (1993) 

(arguing that departures are appropriate when a defendant's culture would justify behavior 

contrary to U.S.  law). 
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120.  Loss Of Business, Assets, And Source Of Income. 
 

U.S.  v. Gaind, 829 F. Supp. 669 (S.D.N.Y. 1993) (the destruction of a defendant's only 

business, involving testing material for the EPA, warranted a downward departure in false 

statement case because elimination of the defendant's inability to engage in similar or related 

activities and the substantial loss of assets and income were a source of individual and general 

deterrence).  

 

121. Too many persons in prison for too long since guidelines promulgated. 

 

 For nearly 70 years, the United States experienced a slow and gradual increase in the 

number of Americans in prison.  However, as the following graph shows, since 1984, when the 

Sentencing Reform Act was passed, incarceration rates have increased at an exponential rate: 

 
Source: The Sentencing Project, at http://www.sentencingproject.org/template/page.cfm?id=107. 

 

http://www.sentencingproject.org/template/page.cfm?id=107
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As the following graph shows, The United States is far and away the world leader in 

incarcerating its own citizens.  At nearly 730 individuals in prison per 100,000, the rate of 

incarceration in the U.S. dwarfs that of any other country, including those with less-than-stellar 

records when it comes to human rights: 

 

   
 

Source:  Organization for Economic Co-operation and Development (www.oecd.org). 

http://www.oecd.org/
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Not only do we imprison more of our citizens than any other country in the world, 

it isn’t even close.  As a proportion of our population we imprison 17 times as 

many people Iceland, 12 times as many as Japan, and 10 times as many as 

Switzerland 

. . . . 

 

And we don’t just beat out developed countries, we’re also ahead of less-

developed countries—all of them.  Despite a slight drop in 2011, our rate remains 

over 700 prisoners for every 100,000 residents.  Rwanda has Africa’s highest 

incarceration rate at 595 prisoners per 100,000 population. . . . The highest in 

Central America, Belize, has 439 prisoners per 100,000 population, while South 

America’s highest is Chile at 305.  The highest in Asia is Kazakhstan at 351.  

None even approach America’s rate. 

 

Paul Waldman, Six Charts that Explain Why Our Prison System Is So Insane, THE AMERICAN 

PROSPECT, Aug. 15, 2013, at http://prospect.org/article/six-charts-explain-why-our-prison-

system-so-insane.  See also United States v. Bannister, 786 F.Supp.2d 617, 650 (E.D.N.Y. 2011) 

(“For the same crimes, American prisoners receive sentences twice as long as English prisoners, 

three times as long as Canadian prisoners, four times as long as Dutch prisoners, five to 10 times 

as long as French prisoners, and five times as long as Swedish prisoners.”) (citations omitted).  

 

 As Justice Kennedy stated in a speech to the ABA in 2003, “Our resources are misspent, 

our punishments too severe; our sentences too long 

. . . the sentencing guidelines are responsible in part for the increased terms [and they] should be 

revised downward.”  Justice Anthony Kennedy, Address at the ABA Annual Meeting (Aug. 9, 

2003), http://www.abanow.org/2003/08/speech-by-justice-anthony-kennedy-at-aba-annual-

meeting/.   

 

On the tenth anniversary of that speech, United States Attorney General Eric Holder 

echoed Judge Kennedy’s lament in his own speech to the ABA, noting that “too many 

Americans go to too many prisons for far too long, and for no truly good law enforcement 

reason. . . . .”  Attorney General Eric Holder, Address at the ABA Annual Meeting (Aug. 12, 

2013), http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130812.html (Holder 

Speech). 

 

Attorney General Holder instructed that in light of the “outsized, unnecessarily large 

prison population” in this country, the message of the parsimony provision in § 3553(a) remains 

critical: “we need to ensure that incarceration is used to punish, deter, and rehabilitate—not 

merely to warehouse and forget.”  Id.    

 

Attorney General Holder also noted with great concern the United States incarceration 

rates compared to other countries: 

 

http://prospect.org/article/six-charts-explain-why-our-prison-system-so-insane
http://prospect.org/article/six-charts-explain-why-our-prison-system-so-insane
http://www.abanow.org/2003/08/speech-by-justice-anthony-kennedy-at-aba-annual-meeting/
http://www.abanow.org/2003/08/speech-by-justice-anthony-kennedy-at-aba-annual-meeting/
http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130812.html
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As a nation, we are coldly efficient in our incarceration efforts.  While the entire 

U.S. population has increased by about a third since 1980, the federal prison 

population has grown at an astonishing rate—by almost 800 percent.  It’s still 

growing—despite the fact that federal prisons are operating at nearly 40 percent 

above capacity.  Even though this country comprises just 5 percent of the world’s 

population, we incarcerate almost a quarter of the world’s prisoners.”   

 

Id. (emphasis added). 

 

The negative impacts of the drug-trafficking guidelines are not limited to the lives of the 

individual defendants.  Rather, “[t]he increased severity of federal drug trafficking sentences is 

an integral part of the story of mass incarceration” in our country.  Diaz, 2013 WL 322243 at 

*10.  From 1998 to 2010, increased sentences for drug offenders were “the single greatest 

contributor to growth in the federal prison population.”  Id.  In fashioning the appropriate 

sentence, Your Honor should consider that housing a prisoner for one year costs anywhere from 

$21,000.00 (minimum security facility) to $34,000.00 (high security facility).  Id.  See also 

United States v. Bernier, 758 F. Supp. 195, 198 (S.D.N.Y. 1991) (sentencing distortion 

“produces an economic as well as personal consequence: the sentence will cost the taxpayers in 

the neighborhood of $680,000”). 

  

The growth in prison population has resulted in overcrowding, “endangering the safety of 

prisoners and prison staff.”  Diaz, 2013 WL 322243 at *11.  The Department of Justice agrees 

that at current crowding levels, “correctional officers and inmates alike [are] at greater risk of 

harm.”  Id.  Overcrowding, in turn, “makes recidivism reduction far more difficult.”  Id 

 

123. The Defendant's Tragic Personal History. 

 

U.S.  v. Lopez, 938 F.2d 1293, 1297-99 (D.C.Cir. 1991) (where D received 51 months in 

cocaine case, case remanded for district court to consider departure because D exposed  to 

domestic violence , the death of his mother by his stepfather murdering her, his need to leave 

town because of threats, and his growing up in the slum areas of New York and of Puerto Rico ). 

 

124. Victim's Conduct Substantially Provoked The Offense Behavior. 
 

 Caveat, for crimes committed after October 27, 2003, U.S.S.G. § 5K2.10 adds factor that 

court must consider: the proportionality and reasonableness of the defendant’s response to the 

victim’s provocation.  Otherwise, see  Koon v. U.S. , 518 U.S. 81, 100 (1996) (district court 

acted within its discretion in departing downward five levels based on finding that suspect's 

wrongful conduct contributed significantly to provoking officers' use of excessive force); U.S. v. 

LaVallee 439 F.3d 670 (10
th

 Cir. 2006)(where prison guard convicted of conspiracy to violate 

inmates rights by assaulting him, downward departure for victim provocation (and aberrant 

conduct) proper where inmate had made sexually explicit remarks to a female officer, and 

threatened defendant ); U.S.  v. Harris,  293 F.3d 863 (5
th

 Cir. 2002) (where police chief 

convicted of using excessive force during course of arrest, district court did not abuse its 
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discretion in depart downward based on victim provoking offense behavior, but did abuse its 

discretion with respect to amount of departure when it departed 85% percent from minimum 

sentence); U.S.  v. Yellow Earrings, 891 F.2d 650, 918-919 (8th Cir. 1989) (victim's conduct of 

pushing defendant, verbally abusing her, and attempting to publicly humiliate her when she 

refused his request for sexual intercourse,  warranted departure from 41 to 15 months);  U.S.  v. 

DeJesus, 75 F.Supp. 2d 141 (S.D.N.Y. 1999) (where D was “warlord” for Bronx gang whose 

pregnant sister was punched by victim, and where D and his gang planned assault retaliatory 

assault against victim, and where D pled guilty, downward departure from offense level 15 to 11 

warranted because victim’s conduct was “vile and repugnant” and defendant’s conduct in 

response was “not incomprehensible.”). 

 

125.  Needed Medical Care. 

 

U.S. v. Edwards 595 F.3d 1004 (9th Cir.  2010) (where defendant convicted of bankruptcy fraud 

and on probation for prior state conviction for fraud and where guidelines range 27-33 months,  

and where client has diabetes and other illnesses, sentence of probation seven months of which 

was to be served under house arrest, and $5,000 fine, and restitution of $100,000 not abuse of 

discretion in part because  “while the district court agreed with the Government that the Bureau 

of Prisons was capable of providing for Edwards’s medical care, it found that a sentence of 

probation would satisfy the requirement of providing needed care in the most effective manner. 

18 U.S.C. § 3553(a)(2)(D; U.S. v. Carmona-Rodriguez  2005 WL 840464, 4  (S.D.N.Y., 

4/11/2005) (unpub.) (where 55 year old with no priors pled guilty to distributing drugs, court 

sentences below applicable guidelines in part because,  post Booker, needed medical care is a 

factor that must be considered along with the guidelines. “It is also significant that the defendant 

is suffering from high blood pressure and diabetes and that she has received psychiatric treatment 

for anxiety and depression since 1994. See Nellum, 2005 WL 300073, at 4 (stating that § 

3553(a)(2) and Booker " 'require judges to impose sentences that ... effectively provide the 

defendant with needed medical care." ') (quoting Booker, 125 S.Ct. at 765.) 

 

126. Health Problems make imprisonment more difficult. 

 

U.S. v Rausch  570 F.Supp.2d 1295 (D.Colo. 2008)  (where D convicted of possession of child 

porn. and guidelines 120 months, court orders sentence of 1 day jail and supervised release for 

life with home detention up to probation office in part because of need for dialysis and kidney 

transplant –“strongest sentence without putting his life at risk”  and defendant’s “extremely poor 

health and complexity of his needs for medical care override any value that further imprisonment  

may have.”  and “client’s vulnerability to victimization in prison in an unnecessary and 

unacceptably high risk—notwithstanding BOP statement that it can keep D safe  it is clear that 

“violence against inmates  especially sex offenders does occur and that vulnerable inmates are at 

greater risk of violence than typical inmate populations.” ); U.S. v. Hein 463 F.Supp.2d 940 

(E.D. Wisc.  2006) (where defendant convicted of being felon in possession of ammunition, the 

guideline term of 12-18 is “greater than necessary to satisfy the purposes of sentencing” in part 

because “defendant was in extremely poor health, as evidenced by the medical and vocational 

records and his receipt of social security and]  a prison term for one in his condition would be 
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extremely difficult, and that the Bureau of Prisons would be strained in dealing with him”);  

Brown v. Plata 131 S.Ct. 1910, 1928(2011) ("Just as a prisoner may starve if not fed, he or she 

may suffer or die if not provided adequate medical care. A prison that deprives prisoners of basic 

sustenance, including adequate medical care, is incompatible with the concept of human dignity 

and has no place in civilized society. If government fails to fulfill this obligation, the courts have 

a responsibility to remedy the resulting Eighth Amendment violation.") 

 

127.  Defendant so sick or infirm that home confinement equally efficient and less costly 

than prison 

 

U.S. v. Wadena 470 F.3d 735 (8
th

 Cir. 2006) (where 67 year old defendant convicted of mail 

fraud and guidelines 18-24 months, proper for district court to impose below guideline sentence 

of  probation, in part, because  client suffered from “chronic health conditions, including 

hypertension, hearing loss, and cataracts [and] Type II diabetes and kidney disease, which 

recently worsened to the point where he requires three-hour dialysis treatment three times a 

week” and  “The 2005 Guidelines, which the district court applied in this case, state that courts 

may consider departing downward to a non-prison sentence for an “infirm” defendant because 

“home confinement might be equally efficient as and less costly than incarceration.” USSG § 

5H1.1 (2005).”)  The district court properly found that probation was “sufficient but not greater 

than necessary to impress upon [Wadena] the seriousness of the offense.” The sentence  

promotes respect for the law, provides just punishment for the offense, and affords adequate 

deterrence as well as providing Wadena “with needed medical care.” “the overarching policy 

contained in [5H1.1 is clear: in some situations, a district court may impose a non-prison 

sentence when a defendant has serious medical needs”);  

 

U.S. v. McFarlin 535 F.3d 808 (8
th

 Cir. 2008)  (where D convicted of § 371 conspiracy to 

distribute drugs and max. sentence five years, though guidelines call for 10 years, district court’s 

sentence of probation and home detention for three years not unreasonable in view of 

defendant’s poor health (multiple heart surgeries, etc.) guidelines 5H provide that home 

confinement “equally efficient as and less costly than incarceration”  “Further, Section 

3553(a)(2)(D) states that a court may consider the need for medical care when determining a 

sentence. 18U.S.C. § 3553(a)(2)(D).”)  

 

U.S. v. Coughlin  2008 WL 313099 (unpub.) (W.D. Ark. Feb. 1, 2008)  (where D was former 

CEO of Walmart who embezzled money and evaded taxes and guidelines 33-41 months , and 

serious health problems sentence of probation with home detention for 27 months imposed in 

part because “Home detention and probation can be severe punishments...hugely restrictive of 

liberty, highly effective in the determent of crime and amply retributive”—“and Factor (a)(2) 

also instructs the Court to consider provision of medical care in “the most effective manner” and 

not only the availability of medical treatment.  Probation will facilitate the most effective manner 

of medical treatment Coughlin can receive while adequately punishing Coughlin for his crimes. 

Coughlin will be able to receive any medical treatment available without the parameter of the 

Bureau of Prisons' limited resources”). 
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128. Defendant Has Extraordinary Physical Impairment Or Bad Health and  

incarceration would jeopardize life or health because BOP may not be able to provide 

adequate care. 
 

 U.S.S.G. §5H1.4 makes “physical appearance including physique” not “ordinarily” 

relevant, but may be so in unusual cases.  Booker undermines restrictions of the guidelines.  See   

U.S. v. White,  506 F.3d 635 (8
th

 Cir. 2007) (in child porn case, where guidelines 108 to 135 

months, court did not err in imposing sentence of 72 months in part because of defendant’s his 

health problems which included, diabetes, high blood pressure, weakness in his extremities, and 

difficulty walking);  U.S. v. Pasquantino  2007 WL 1149917, 12 (4
th

 Cir. 2007) (unpub.) (in wire 

fraud case, defendant’s  several strokes, cerebrovascular disease, severe organic mental disorder, 

and complete disability for work purposes; and a neurologist's affidavit reporting that defendant 

had suffered a transient ischemic attack in 2004, [that] his condition had grown worse since trial, 

[and that] he was at risk for a life-threatening stroke, and incarceration would “constitute a grave 

danger to his life” justified substantial below guideline sentence of 18 months);  U.S. v. Spigner  

416 F.3d 708, 712 (C.A.8  2005) (where defendant convicted of sales of more than 50 grams of 

crack, base level 34, and where defense agreed not to ask for downward departures on basis of 

health, 5H1.4, case remanded because district court can still impose a sentence lower than the 

suggested because after Booker the  new advisory sentencing scheme permits broader 

considerations of sentencing implications. Moreover, section 3553(a) requires that a district court 

consider the need to provide medical care in the most effective manner when sentencing a 

defendant.  “Spigner is not asking for a Guidelines departure, but rather a sentence outside 

the Guidelines (with no departures) (“Although he was only thirty-three years old defendant 

suffered from high blood pressure so severe it resulted in the failure of his kidneys. He was on a 

daily prescription regimen requiring two drugs to control his blood pressure and a third for his 

kidney ailment. His condition demanded regular dialysis treatment, and he has been subject to 

surgeries for the insertions of two different catheters for dialysis. At the time of sentencing, 

Spigner was on a waiting list for a kidney transplant, but presumably must continue his dialysis 

indefinitely unless a donor is found.” 

 

    This departure is available even in sex with minor cases and child porn cases.  

USSG § 5K2.22 (effective April 30, 2003). 5H1.4 provides that “an extraordinary physical 

impairment may be a reason to impose a sentence below the guideline range; e.g., in the case of a 

seriously infirm defendant, home detention may be as efficient as, and less costly than, 

imprisonment.” See  U.S. v. Martin,  363 F.3d 25, 50 (1
st
 Cir. 2004) (in tax fraud case, three level 

downward departure proper (and possibly more on remand) where “several serious medical 

conditions make Martin's health exceptionally fragile [and] ...we are not convinced that the 

BOP can adequately provide for Martin's medical needs during an extended prison term 
[and] There is a high probability that lengthy incarceration will shorten Martin's life span);  See  

U.S.  v. Gee, 226 F.3d 885 (7th Cir. 2000) (downward departure under §5H1.4 based on health 

not abuse of discretion where judge reviewed 500 pages of medical records and where judge 

concluded that “imprisonment posed a substantial risk to [defendant’s] life,”  BOP letter stating 

that it could take care of any medical problem “was merely a form letter trumpeting [BOP] 

capability”); U.S.  v. Johnson, 71 F.3d 539, 545 (6th Cir. 1995) (under U.S.S.G. §5H1.4, 
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although “rare,” downward departure possible for physician convicted of distribution of drugs 

and mail fraud based on his medical condition where defendant was a 65-year-old man who 

suffered from diabetes, hypertension, hypothyroidism, ulcers, potassium loss, and reactive 

depression, but specific findings required);   U.S.  v. Streat, 22 F.3d 109, 112-13 (6th Cir. 1994) 

(remanded to district court observing that court has discretion to depart because of defendant's 

"extraordinary physical impairment"); U.S.  v. Long, 977 F.2d 1264, 1277-78 (8th Cir. 1992) 

(D's extreme vulnerability to victimization in prison justifies downward departure where four 

doctors said so);   U.S.  v. Greenwood, 928 F.2d 645 (4th Cir. 1991) (where D was felon who 

possessed firearm, departure to probation proper where D’s had severe medical impairment 

caused by loss of both his legs below his knee due to action in the Korean where D required 

treatment at Veterans Administration hospital and that incarceration would jeopardize such 

treatment); U.S.  v. Lara, 905 F.2d 599, 605 (2d Cir. 1990) (same); U.S.  v. Gonzalez, 945 F.2d 

525 (2d Cir. 1991) (D's feminine cast and softness of features justifies downward departure 

because he will be victimized in prison); U.S.  v. Slater, 971 F.2d 626, 635 (10th Cir. 1992) 

(mental retardation, scoliosis of spine and chronic pain may warrant departure under §5H1.4); 

but see U.S.  v. Martinez-Guerrero, 987 F.2d 618, 620-21 (9th Cir. 1993) (departure properly 

denied for legally blind defendant because prison could accommodate him). 

 District Court:  U.S. v.  Kevin John Erickson  (unpub)  (E.D. Va. April 1, 2011) (where 

D, a prison guard, convicted of smuggling contraband into prison and guidelines 46-57 months, 

court grants departure to two years of home confinement and five years of probation, and fined 

him $10,000. after the BOP psychiatric director testified that the federal prisons aren't 

equipped to provide PTSD therapy designed specifically for veterans. Payne said he found it 

"troubling" that the federal prison system is ill-equipped to treat inmates who suffer mental 

health problems resulting from their military service);  U.S. v. Hein  463 F.Supp.2d 940 (E.D. 

Wisc. 2006) (where defendant convicted of being felon in possession of ammunition, the 

guideline term of 12-18 is “greater than necessary to satisfy the purposes of sentencing” in part 

because “defendant was in extremely poor health, as evidenced by the medical and vocational 

records and his receipt of social security and]  a prison term for one in his condition would be 

extremely difficult, and that the Bureau of Prisons would be strained in dealing with him”);  U.S. 

v. Seiber, 2005 WL 1801614 (E.D. Tenn. Jul 29, 2005)(unpub.) (even though court rejects 

downward departure for extremely poor health for 69 year old widow of veteran convicted of 

sale of oxycontin, where guidelines 97-121 months, and where minor prior convictions, court 

imposes non guideline Booker sentence of probation);  U.S. v. Pineyro,  372 F.Supp.2d 133 

(D.Mass.  2005) Defendant convicted of felon in possession with guidelines 46-57 months 

granted departure to time served (15 months) in part because of extraordinary physical condition 

as result of his heterotopic ossification (HO)where BOP failed to show that it could provide 

defendant with needed medical care for HO--“Despite the BOP's assurances, which I found to be 

less than persuasive, I concluded that Pineyro's condition could not be adequately addressed in a 

BOP facility. The vague promises given by the BOP about what it could do to accommodate 

Pineyro did not begin to compare with the existing, detailed treatment plan of Pineyro's doctors--

pain medication, psychiatric and physical therapy, and regular surgical interventions.  and 

granted discovery on the issue for both sides.”  “Indeed any sentence of imprisonment beyond 

what Pineyro has already received--would substantially disrupt an existing, elaborate and 

required medical treatment plan for Pineyro's HO, wholly without justification. The purposes of 

http://www.greenwichtime.com/?controllerName=search&action=search&channel=news&search=1&inlineLink=1&query=%22Kevin+John+Erickson%22


Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 140 - 

sentencing under 18 U.S.C. § 3553(a) can be met by a nine level departure to sentence of 15 

months (which equals "time served"); U.S. v. Willis, 322 F. Supp. 2d 76, (D. Mass. 2004) (in tax 

evasion case downward departure granted to 69 year old from 27 months to probation with six 

months home confinement based upon inordinate number of potentially serious medical 

conditions, and was at age where such conditions would have invariably gotten worse in 

prison—in response to gov. argument that BOP could care for defendant, court said “I have 

never had a case before me in which the Bureau of Prisons suggested that it did not have the 

capacity to care for a defendant”); U.S.  v. Jimenez, 212 F.Supp.2d 214 (S.D.N.Y. 2002) (where 

D convicted of illegal reentry, downward departure from range of 57-71 required because after 

crime was committed she has suffered brain aneurism severe memory loss, and psychotic 

symptoms. court rejects position of gov. that departure warranted only if physical ailment 

cannot be adequately treated by BOP.); U.S.  v. Lacy, 99 F.Supp.2d 108 (D.Mass. 2000) (three-

level downward departure warranted in drug case where D has bullet in his brain causing  lost 

partial hearing in his left ear, has blood clots in his arteries, and experiences seizures); U.S.  v. 

Hammond, 37 F.Supp.2d 204 (E.D.N.Y. 1999) (defendant in drug case suffering from advanced 

HIV entitled to a downward departure from 48 to 18 months where family will suffer 

extraordinary financial and emotional harsh from his incarceration); U.S.  v. Gigante, 989 

F.Supp. 436 (E.D.N.Y. 1998) (despite vicious criminal past as Mafioso, downward departure 

granted from 262 months to 144 months because of advanced age (69) and bad heart); U.S.  v. 

Blarek, 7 F.Supp.2d 192, 212-13 (E.D.N.Y.), aff'd, 166 F.3d 1202 (2d Cir.1998);  U.S.  v. Baron, 

914 F.Supp. 660, 662-665 (D.Mass. 1995) (in bankruptcy  fraud, downward departure from 

range of 27-33 months to probation and home detention to a 76-year old defendant with medical 

problems which could be made worse by incarceration); see U.S.  v. Moy, 1995 WL 311441, at 

25-29, 34 (N.D.Ill. May 18, 1995) (downward departure based upon defendant's advanced age, 

aggravated health condition, and emotionally depressed state); U.S.  v. Roth, 1995 WL 35676, at 

1 (S.D.N.Y. Jan. 30, 1995) (63-year-old defendant with neuromuscular disease had "profound 

physical impairment" warranting downward departure under the Guidelines); U.S.  v. Velasquez, 

762 F.Supp 39, 40 (E.D.N.Y. 1991) (life-threatening cancer warranted downward departure); 

U.S.   v. Patriarca, 912  F.Supp. 596, 629 (D.Mass. 1995) (same); See United States v. Ribot, 97 

F.Supp.2d 74, 84 (D.Mass.1999) (downward departure of seven levels justified to preserve 

treatment plan). 

 

129. Military Service. 
 

Note  Effective 11/1/10, U.S.S.G. §5H1.1  liberalized to state that military service “may be 

relevant in determining whether a departure is warranted.”  In any event, regardless of 

departures, seek a variance in light of Booker.   See Porter v. McCollom, 558 U.S. __ ,  130 

S.Ct. 447   ( 2009) (“Our Nation has a long tradition of according leniency to veterans in 

recognition of their service, especially for those who fought on the front lines as Porter did”);  

Kimbrough v. U.S. 552 U.S. 85 (2007)  (in case of consp. to distribute crack and use of gun, 

district court not unreasonable in giving below guideline sentence to mandatory minimum of 15 

years  where courted noted that defendant “had served in combat during Operation desert Storm 

and received an honorable discharge from the Marine Corps”);  U.S. v. Howe, 543 F.3d 128  (3
rd

 

Cir. 2008) (where defendant convicted of mail fraud  with loss of $150,000 and guidelines 18-24 

http://web2.westlaw.com/find/default.wl?DB=1000546&DocName=18USCAS3553&FindType=L&AP=&mt=Oregon&fn=_top&sv=Split&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rs=WLW5.05
http://web2.westlaw.com/find/default.wl?DB=4637&SerialNum=1999088573&FindType=Y&ReferencePositionType=S&ReferencePosition=84&AP=&mt=Oregon&fn=_top&sv=Split&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rs=WLW5.05
http://web2.westlaw.com/find/default.wl?DB=4637&SerialNum=1999088573&FindType=Y&ReferencePositionType=S&ReferencePosition=84&AP=&mt=Oregon&fn=_top&sv=Split&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&vr=2.0&rs=WLW5.05
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months, sentence of probation with 3 months home detention  not unreasonable in part because 

of Howe’s twenty years of military service followed by honorable discharge.). 

 

 Even pre-Booker, courts could downward depart for extraordinary military service. U.S. v. 

Chapman, 209 Fed. Appx. 3 (1st Cir. 2006) (40-month sentence, a reduction from the guideline 

range of 70-87 months, for illegal reentry offense was not unreasonable where the district court 

considered, among other things, defendant’s military service);  U.S.  v. Pipich, 688 F. Supp. 191 

(D.Md. 1988) (where D convicted of mail theft extraordinary military record warrants departure 

to probation. Defendant was in Marines from 1968 to and served in combat in Vietnam for one 

year  He received over 45 awards of the Air Medal, including one special award for heroism in 

connection with the extraction of a reconnaissance team that was surrounded by North 

Vietnamese forces.  The defendant was awarded the Purple Heart twice. He was also the 

recipient of several Vietnamese awards);  U.S.  v. McCaleb, 908 F.2d 176 (7th Cir. 1990) 

(departure for military service might be warranted under some circumstances, but not here); U.S.  

v. Neil, 903 F.2d 564, 566 (8th Cir. 1990) (military service might warrant departure in some 

cases, but not here). In U.S.  v. Claudio, CR. No. 9244 (D.Ore. October 4, 1993),  Judge Owen 

Panner departed downward from because of the defendant's "extraordinary" military service.  

Similarly, in U.S.  v. Leigh, Cr 91-96-FR (D.Ore.), Judge Helen Frye granted a substantial 

downward departure in a bank robbery case based in part on prior military service. 

 

U.S.  Canova, 412 F.3d 331 (2d Cir. 2005) ( Canova was convicted of offenses 

involving a multi-million-dollar Medicare fraud. The district court did not err when departing 

downward to a sentence of probation in consideration of, among other things, defendant’s 

extensive, exemplary service as a volunteer firefighter; and six-year Marine Corps service);  U.S.  

Bruder, 103 F.Supp.2d 155 (E.D.N.Y. 2000), rev’d in part, vacated in part, by U.S.  v. Schwarz, 

283 F.3d 76 (2d Cir. 2002) ( Bruder was convicted of violating the civil rights of an arrestee and 

conspiracy, aiding and abetting in the sexual assault of Abner Louima. The district court did not 

err when it departed downwards four offense levels based, in part, on defendant’s family ties, 

solid employment history, and military service in the Marine Corps (which included various 

decorations and honorable discharge);  U.S. Caruso, 814 F.Supp. 382 (S.D.N.Y. 1993) ( Caruso 

pleaded guilty to wire fraud related to gambling. The district court downwardly departed from 

12-18 months to 6 months home confinement and probation term in consideration of 66-year old 

defendant’s age, medical problems, good employment record, and military service in the Navy 

(two years Pacific tour in World War II and military decorations). 

U.S. v. v. Fogle, 331 Fed. Appx 920 (3rd Cir. 2009) ( Fogle pleaded guilty to being a felon in 

possession of a firearm. The district court did not err when it varied downward from an advisory 

46-57 month range to 41 months in consideration of defendant’s “long period of military service, 

long history of gainful employment, and the way he accepted responsibility in  the case.”);  U.S. 

v. Velasquez, 329 Fed. Appx. 365 (3rd Cir. 2009) (Sentence of 360 months (in child 

pornography and Inducement of Minor to Perform Illegal Sex Acts case) was reasonable where 

district court varied downward from an advisory Life Imprisonment in consideration of the 

defendant’s “honorable service in the Navy, the positive letters received…, [the defendant’s lack 

of criminal record, and his [military] injuries.”); U.S.  v. Goode, 309 Fed. Appx. 693 (4th Cir. 

2009) (Sentence of 36 months for DWI habitual offender was not unreasonable where district 
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court considered sentencing range between 12-60 months pursuant to Assimilative Crimes Act 

but imposed 36 months imprisonment in consideration of defendant’s military service). U.S. v. 

Gill, 150 Fed. Appx. 205 (4th Cir. 2005) ( Bottom-of-range sentence for cocaine offenses was 

not unreasonable where district court imposed 262 months in consideration of defendant’s 

previous, lengthy, military service); U.S. v. Williams, 332 Fed. Appx. 937 (5th Cir. 2009) 

(Williams pleaded guilty to attempting to commit extortion affecting interstate commerce. Rule 

35(a) resentencing adjustment from 188-235 months to 120 months based upon defendant’s pre-

indictment military service was not unreasonable. Documents showed that defendant rejoined the 

army after the offense conduct and pre-indictment. “Williams’s service to his country is 

admirable and worthy of consideration as a mitigating factor supporting a downward 

departure.”);   U.S. v. Hughes, 370 Fed. Appx. 629 (6th Cir. 2010) ( In defendant urologist’s 

sentencing for fraud, district court varied below the advisory 24-30 month range to impose 14 

months imprisonment after balancing seriousness of offense against the defendant’s service to 

under-served medical population and his military service); U.S. v. Panyard, 2009 WL 1099257 

(E.D. Mich. 2009) (At defendant’s sentencing for environmental offenses, district court 

reasonably varied below the advisory 27-33 month range to impose 15 months imprisonment 

after concluding that military service during Desert Storm (served on a Navy destroyer and 

carried a top secret clearance) lent moderate support for a variance.); U.S. v. Cole, 622 

F.Supp.2d 632 (N.D. Ohio 2008) (At defendant’s sentencing for securities fraud offenses, the 

district court varied below the advisory 30-37 month range to impose 366 days imprisonment 

and a $180,000 fine in consideration of the defendant’s lack of criminal history, admirable 

military service (which included a combat tour in Viet Nam as a Special Forces officer and the 

receipt of 2 Bronze Stars), community involvement, and a history of having sacrificed to raise 

two children); U.S. v. Graf, 2008 WL 5101696 (E.D.WI., Dec. 1, 2008) (In sentencing 

defendant for his cocaine offense and its resulting 87-108 month advisory range, the district 

court considered among other things the defendant’s USMC service during Desert Storm (the 

Gulf War), his low risk of recidivism, and his positive personal qualities to vary downward to 78 

months);  U.S. v. Hogge, 2101 U.S. Dist. LEXIS 142344 (N.D. IND March 29, 2010) (Hogge  

defrauded numerous victims in an insurance fraud scheme. In varying downward, the district 

court noted that Hogge’s distinguished military record was relevant to departure and variance 

considerations under both USSG §5H1.11 and § 3553(a)); U.S. v. Nellum, 2005 WL 300073 

(N.D. IN. 2005) (At sentencing for crack cocaine offenses, district court varied below the 

advisory 168-210-month range to impose 108 months imprisonment after balancing seriousness 

of offense against improbability of recidivism, defendant’s poor health, lack of previous criminal 

history, and Army veteran status. (“This court finds it very relevant that a defendant honorably 

served his country when considering his history and characteristics….”); U.S. v. Risse, 83 F.3d 

212 (8th Cir. 1996) (In a case involving drug trafficking and weapons possession, the court 

upheld a downward departure from a range of 57-71 months to 18months under 5K2.13 

(Diminished Capacity), based on the defendant’s PTSD connected to  serving in Viet Nam); U.S.  

v. Shipley, 560 F.Supp.2d. 739 (S.D. Iowa 2008) (In sentencing defendant to 90 months 

imprisonment for child pornography offenses that carried a 210-240 month advisory range, court 

considered among other things defendant’s 10 years of military service (including 3years 

overseas service, a National Defense Service Medal, a Meritorious Service Medal, and an Army 

Commendation Medal), honorable discharge, and demonstrated remorse manifested in a suicide 
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attempt); U.S. v. Carper, 659 F.3d 923 (9th Cir. 2011) (A variance was affirmed where the 

defendant, a Marine, violated the Arms Export Control Act. The sentencing court granted the 

variance based on Casper’s military service and because there was little to no likelihood of 

departure under §5K2.13 in a felon in possession case. The defendant had served for two years in 

Viet Nam and suffered from a “grave affliction” including flashbacks and anxiety. The district 

court erred in concluding it could not depart); U.S. v. Lett, 483 F.3d 782 (11th Cir. 2007) (At 

sentencing for crack cocaine offenses, the court imposed the 60 month statutory minimum, a 

reduction from the 70-87 month range, noting that the defendant was “an extremely valuable 

asset to the United States Army, an outstanding non-commissioned officer, a model soldier, a 

role model with excellent work ethic, a dynamic, innovative leader, a shining example for his 

peers and subordinates,” who had served in the Iraqi Freedom Campaign. After deciding that the 

safety valve applied, the court resentenced Lett under Rule 35(a) to time served plus supervised 

release. In addition to Lett’s military record, the court cited his limited role in the offense, 

voluntary withdrawal from the criminal enterprise followed by re-enlisting in the Army, and lack 

of criminal history. On appeal, the circuit court reversed because the district court lacked 

authority to resentence Lett to less than the statutory minimum). 

 

130. Delay in Arrest or Charge or Sentencing. 

 

 U.S. v. Robertson 662 F.3d 871   (7
th

 Cir. 2011)   (“In the Robertsons’ case, the 

government did not charge the defendants with their crimes until nearly ten years had passed. By 

the time they were sentenced, it was nearly twelve years after the fact. Those delays were not 

contrary to law, but they meant in the Robertsons’ case 14 Nos. 11-1651 & 11-1618 that the 

relevant sentencing factors looked much  different than they might have a decade earlier. At their 

sentencing in 2011, they presented unusually strong evidence of their self-motivated efforts to 

rehabilitate themselves.” ); Coleman v. Balkcom  451 U.S. 949, 952 (1981) (Stevens, J., 

concurring in denial of cert.) (“The deterrent value of any punishment is, of course, related to the 

promptness with which it is inflicted.”); S. v. Gregory, 322 F.3d 1157 (9th Cir. 2003) (where D 

pled guilty to money laundering and two years later was indicted for drugs crimes related to the 

money laundering, dismissal of indictment improper, but district court on remand may depart to 

impose sentence that would have been imposed had both crimes been brought at same time. A 

departure "may be appropriate to mitigate the effects of any loss of grouping,");  U.S.  v. 

Cornielle, 171 F.3d 748, 754 (2d Cir. 1999) (among other things, four-year pre-indictment delay 

in perjury prosecution warranted one-level downward departure).  In U.S.  v. 

Sanchez-Rodriguez, 161 F.3d 556 , 563-64 (9th Cir. 1998) (en banc) (the district court acted 

within its discretion when it departed downward in an illegal reentry case (8 U.S.C. §1325) by 3 

levels from 77 to 30 in part because the delay in bringing the federal charge prejudiced the 

defendant's opportunity to obtain a sentence concurrent to the state sentence he was already 

serving);  U.S. v. Barrera-Saucedo, 385 F.3d 533 (5
th

 Cir. 2004) (in illegal reentry case, district 

court has discretion to depart downward for all or part of time defendant served in state custody 

from time federal immigration authorities located him); U.S.  v. Barth, 788 F. Supp. 1055 

(D.Minn. 1992).(Deliberate delay of D's arrest to keep piling up drug amounts to trigger 

mandatory minimum.). 

 



Reproduction of any part of this work without consent of the 
author is a violation of copyright 

 - 144 - 

 131. Delay In Sentencing Deprives Defendant Of Chance For Concurrent Sentence. 

  

U.S.  v. Sanchez-Rodriguez, 161 F.3d 556 (9th Cir. 1998) (en banc) (district court acted 

within its discretion when it departed downward in an illegal reentry case by nine levels  and 

imposed 30-month term in part because the delay in bringing the federal charge prejudiced the 

defendant's opportunity to obtain a sentence concurrent to the state sentence he was already 

serving and in part because D stipulated to deportation). 

 

132.  Delay between offense and the sentence lessens deterrent and retributive value and 

may be punishment in itself. 

 

U.S. v. Edwards 595 F.3d 1004 (9th Cir. 2010) (where defendant convicted of bankruptcy fraud 

and on probation for prior state conviction for fraud and where guidelines range 27-33 months,  

sentence of probation seven months of which was to be served under house arrest, and $5,000 

fine, and restitution of $100,000 not abuse of discretion in part because proper for judge to 

consider that “by the time of the 2008 re-sentencing, the offenses had been committed nine years 

previously and that Edwards had left the stress of his earlier job in the construction 

business that led him to become involved in the financial fraud scheme, and completed without 

incident three and one half years of probation.”);  Knight v. Florida  528 U.S. 990, 120 S.Ct. 459, 

462 (1999) (Breyer, J. , dissenting) (“At the same time, the longer the delay, the weaker the 

justification for imposing the death penalty in terms of punishment's basic retributive or deterrent 

purposes.”); Coleman v. Balkcom  451 U.S. 949, 952, (1981) (Stevens, J., concurring in denial of 

cert.) (“The deterrent value of any punishment is, of course, related to the promptness with which 

it is inflicted.”); U.S. v. Akers  499 F.Supp. 43, 45 (D.C.Or., 1980) (where D convicted of a 

bombing connected to opposition to Vietnam war and received sentence of 5 years and then after 

appeal sought reduction of sentence 5 years later, court reduced sentence to 2 years saying: “But 

passage of five years [from the original sentence] may, in fact, affect both the objectives of 

deterrence and community disapproval, particularly when most of the delay is not attributable to 

the defendant, and when excessive delay, and the uncertainty which accompanies it, may well be, 

in itself, a severe punishment to the defendant.”).  

 

132A. Delay in sentencing violates due process and interferes with rehabilitation. 

 

US v. Ray, 578 F.3d 184 (2d Cir. 2009) (where client pled guilty to mail fraud but, through no 

fault of her own, not sentenced until 15 years later and sentenced to 6 months in half-way, court 

of appeals finds due process violation and as remedy strikes the half-way house and closes the 

case— “In that time, Ray has undergone what appears to be a complete rehabilitation: she has 

remarried, raised a family, built a career, paid income taxes, and obtained higher education. To 

remove her from her current life and compel her to reside for six months in a halfway house 

would undermine her successful rehabilitation); United States v. Mercedes, No. 90 CR. 450, 

1997 WL 458740 (unpub.) 2 (S.D.N.Y. Aug. 12, 1997) (“Delayed execution of a sentence 

interrupts the defendant’s reintegration into the community and thus frustrates effective 

rehabilitation.”); 3 Charles Alan Wright et al., Federal Practice & Procedure: Criminal § 521.1 
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(4th ed. 2008) (listing “a detrimental effect on rehabilitation” among the harms caused by 

delayed sentencing) 

 

133.  Delay between offense and charge gives community track record of good behavior to 

measure rehabilitation. 

 

U.S. v. Robertson 662 F.3d 871    (7
th

 Cir.  2011)   (“In the Robertsons’ case, the government 

did not charge the defendants with their crimes until nearly ten years had passed. By the time 

they were sentenced, it was nearly twelve years after the fact. Those delays were not contrary to 

law, but they meant in the Robertsons’ case 14 Nos. 11-1651 & 11-1618 that the relevant 

sentencing factors looked much  different than they might have a decade earlier. At their 

sentencing in 2011, they presented unusually strong evidence of their self-motivated efforts to 

rehabilitate themselves.” ); U.S. v Polito, (5
th

 Cir. Jan. 31, 2007) 2007 WL 313463 (unpub.) 

(where defendant convicted of possession of child pornography and guidelines 27-33 months, 

and where offense occurred 6 years before sentencing, district court’s sentence of probation with 

one year house arrest reasonable in part because the six years until conviction and the five years 

of probation will “give the community a record of 11 years of Polito’s conduct” to measure post 

offense rehabilitation.” ). 

 

133a. Pre-Indictment Delay Prejudicing Defendant. 

 

U.S.  v. Corneille, 171 F.3d 748, 754 (2d Cir. 1999) (among other things, four-year 

preindictment delay in perjury prosecution warranted one-level departure);  U.S.  v. 

Sanchez-Rodriguez, 161 F.3d 556, 563-64 (9th Cir. 1998) (en banc) (district court acted within 

its discretion when it departed in illegal reentry case by 3 levels from 77 to 30 in part because the 

delay in bringing the federal charge prejudiced the defendant's opportunity to obtain a concurrent 

sentence); U.S.  v. O'Hagan, 139 F.3d 641, 656-58 (8th Cir. 1998) (affirming downward 

departure for delay in prosecution); U.S.  v. Saldana, 109 F.3d 100, 104 (1st Cir.1997) (departure 

appropriate for preindictment delay, even if unintentional, if it produces an unfair or unusual 

sentencing result); U.S.  v. Martinez, 77 F.3d 332, 336-37 (9th Cir.1996) (where D pleads guilty 

to trafficking in stolen goods and gets 8 months, and later gov. re-indicts D for stealing the 

goods, D lost benefit of "multiple count" rule, did not get good time credits for the 8-month 

sentence, would have two separate convictions which might cause harsher sentence in future, and 

where D could be impeached with original conviction, court can grant downward departure); 

U.S.  v. Blackwell, 49 F.3d 1232, 1241-42 (7th Cir.1995) (authorizing downward departure to 

achieve the effect of concurrency with a fully discharged sentence);  U.S.  v. Medrano, 89 F. 

Supp.2d 310 (E.D.N.Y. 2000) (four-year delay in brining prosecution for illegal re-entry while D 

serving state time justifies departure because lost opportunity for concurrent sentence-remanded  

to determine sentence); U.S.  v. Garcia, 165 F.Supp.2d 496 (S.D.N.Y.2001) (where D served 9-

month sentence for passport fraud before charged with illegal reentry even though could have 

been charged immediately, D should be sentenced as though he were being sentenced at the same 

time as he was sentenced on the passport fraud so court departs from 57-71 month guideline to 

35 months.  Reduction reflects correction for additional criminal history points incurred because 

of passport fraud and 9 months client already served).    
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133b. Good conduct after crime and during long delay in indictment mitigates sentence. 

 

U.S. v. Johnson 588 F.Supp.2d 997 (S.D. Iowa  2008) (in child porn. Case where guidelines 121-

151, court imposes sentence of 84 months in part because “The Court views Defendant’s 

behavior during the three-year period between the seizure of his computer and his indictment 

as a good indication of what society can expect from him after he completes his sentence 

[and is a factor court considers in imposing sentence]”) 

 

134.  Imperfect Entrapment – Aggressive Encouragement By Agents. 
 

Even though the defendant was not entrapped in a legal sense, court appropriately 

departed downward under §5K2.12 where trial court was troubled by "aggressive encouragement 

of wrongdoing [by informer], "prosecutorial misconduct and vindictive prosecution.”  U.S.  v. 

Garza-Juarez, 992 F.2d 896, 910-912 & n. 2 (9th Cir. 1993); see  U.S.  v. McClelland, 72 F.3d 

717 (9th Cir. 1995) (district court properly departs downward 6 levels for imperfect entrapment 

under §5K2.12 even though D initiated plan). 

 

135.  Sentencing Entrapment. 

 

  See U.S.S.G. § 2D1.1, comment. (nn.12, 15); U.S.  v. Searcy, 233 F.3d 1096, 1099 (8
th

 

Cir. 2000) (remands to see if D was entrapped for sentencing purposes–“Application Note 12 

states, in relevant part: ‘If, however, the defendant establishes that he or she did not intend to 

provide, or was not reasonably capable of providing, the agreed-upon quantity of the controlled 

substance, the court shall exclude from the offense level determination the amount of controlled 

substance that the defendant establishes  that he or she did not intend to provide or was not 

reasonably capable of providing.’”–“the Sentencing Guidelines focus the sentencing entrapment 

analysis on the defendant's predisposition”);  U.S.  v. Castaneda, 94 F.3d 592 (9th Cir. 1996) 

(district court erred in not considering whether to reduce amount of drugs attributed to D because 

he was entrapped into selling more than he otherwise would have); U.S.  v. Staufer, 38 F.3d 1103 

(9th Cir. 1994) (district court has authority to depart downward where defendant was encouraged 

by agents to furnish 10,000 doses of LSD, more drugs than defendant was predisposed to deliver 

(5,000 doses)); U.S.  v. Naranjo, 52 F.3d 245, 25-51 (9th Cir. 1995) (where evidence indicated D 

agreed to buy cocaine only after months of persistent pressure by rat and where D could afford to 

buy and preferred to buy only one kilogram but finally agreed to by the five only after agent 

offered to front the four of the five and said he would buy back three, case remanded with 

instructions to provide specific factual findings to support district court's ruling that D did not 

prove sentencing entrapment); see U.S.  v. Parrilla, 114 F.3d 124, 127-128 (9th Cir. 1997) (if D 

proves he was entrapped into carrying gun, downward departure warranted); U.S.  v. Ramirez-

Rangel, 103 F.3d 1501 (9th Cir. 1997) (D entrapped into receiving machine guns carrying 30-

year sentence when guns delivered to him in bag and where he spoke no English); U.S.  v. 

Searcy, 233 F.3d 1096, 1099 (8th Cir.2000) (sentencing entrapment viable ground for downward 

departure–“This case demonstrates that the Sentencing Guidelines have a "terrifying capacity for 

escalation of a defendant's sentence" as a result of government misconduct”); U.S.  v. Montoya, 

62 F.3d 1, 3-4 (1st Cir.1995) (same). 
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 District Court: U.S.  v. Panduro, 152 F.Supp.2d 398 (S.D.N.Y. 2001) (in reverse sting 

operation, defendant granted three-level downward departure under App. Note 15 “to adjust for 

the artificially low price of the [35 kilos] of cocaine resulting from the overly generous credit 

terms [proposed by the government] – “if [the agent] had not extended credit for half the 

purchase price...defendants [would have only purchased half the amount” the extension of credit 

was “unreasonable and below market”); U.S.  v. Martinez-Villegas, 993 F.Supp. 766 (C.D.Cal. 

1998) (where D who normally delivered 5-10 kilogram quantities was induced to deliver 92 

kilogram quantities, departure warranted.); U.S. v. Shepherd  857 F.Supp. 105 (D.D.C.,1994) 

(where defendant convicted of distribution of crack, “sentencing entrapment” or “sentencing 

manipulation” occurred when undercover officer asked defendant to cook cocaine powder, not 

for legitimate investigation purposes, but solely to increase punishment by converting substance 

into crack, so court applies guidelines provisions that would have applied absent manipulative 

conduct of agent.) 

 

Note: U.S.S.G. §2D1.1, Appl. n. 15 ("in a reverse sting operation" if the court finds that the 

government agents "set a price for he controlled substance that was substantially below the 

market value there by leading to the defendant purchase of a significantly greater quantity [than 

otherwise] a downward departure may be warranted”).  See also App. Note 12. 

 

136. Duress Or Coercion. 

 

See U.S.S.G. §5K2.12; U.S.  v. Ramos-Oseguera, 120 F.3d 1028 (9th Cir.  1997) 

(remanded because not clear that trial judge understood that coercion or duress is a separate 

ground for downward departure under §5K2.12 "[I]t has been held that the injury threatened 

need not be imminent" in order to apply this departure); overruled on other grounds, U.S.  v. 

Nordby,  225 F.3d 1053 (9th Cir. 2000) (en banc); U.S.  v. Johnson, 956 F.2d 894, 901 (9th Cir. 

1992) (departure warranted when defendant battered although duress did not constitute full 

defense); U.S.  v. Apple, 915 F.2d 899, 903 n.12 (4th Cir. 1990) (downward departure warranted 

when court found that defendant was battered wife who suffered from chronic depression); U.S.  

v. Cheape, 889 F.2d 477 (3d Cir. 1989) (where defendant convicted of bank robbery, court may 

depart on grounds that she had been coerced to participate, even though jury had rejected 

coercion defense in finding her guilty; and the guidelines do not require proof of immediacy 

inability to escape, or limit the feared injury to bodily injury); U.S.  v. Hall, 71 F.3d 569 (6th Cir. 

1995) (remanded to consider coercion by husband based on “overwhelming evidence that 

criminal actions resulted least in part from the coercion and control exercised by her husband”); 

U.S.  v. Amor, 24 F.3d 432, 438-39 (2d Cir. 1994) (departure warranted when defendant 

committed firearms offense one day after his car shot up, he was personally threatened, and 

feared potential violence by union in impending strike); U.S.  v. Amparo, 961 F.2d 288, 292 (1st 

Cir. 1992) (departure warranted when defendant, in response to threats by smuggler, agreed to 

traffic cocaine strapped to her corset, even if jury rejected duress defense);  U.S.  v. Meyers, 952 

F.2d 914, 920 (6th Cir. 1992) (departure warranted if sentencing court found defendant 

committed offense under serious coercion although not full defense); U.S.  v. Garza-Juarez, 992 

F.2d 896, 910-912 (9th Cir. 1993) ("aggressive encouragement of wrongdoing [by informer]" 
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warrants departure); U.S.  v. Isom, 992 F.2d 91 (6th Cir. 1993) (district court can depart 

downward for coercion); 

District Court: U.S. v. Jurado-Lopez, 338 F.Supp.2d 246 (D. Mass.  2004) (where 

Guatemalan woman, whose husband and parents had been shot, was locked in room by drug 

lords and forced to swallow 23 pellets containing 250 grams of heroin, departure from level 25 to 

level 13 granted) [seems like plotline of the movie, “Maria, Full of Grace”];  U.S.  v. Delgado, 

994 F.Supp. 143 (E.D.N.Y. 1998) (three-level downward departure to first-time offender, drug 

courier based on coercion from a creditor and combination of aberrant behavior, defendant’s 

fragility, and his exceptionally difficult life); U.S.  v. Gaviria, 804 F.Supp. 476 (E.D.N.Y. 1992) 

(departure justified based on defendant being subservient to husband (battered woman); U.S. v. 

Nava-Sotelo, 232 F.Supp. 2d  1269 (D.N.M. 1269) (D convicted of kidnapping and assault in 

attempt to help brother escape from lengthy sentence granted departure in part because he had 

been manipulated by his older brother into participating in the escape attempt when he had 

threatened to commit suicide if he had to stay in prison for his full 22-year prison sentence 

“amounted to incomplete duress” within the meaning of U.S.S.G. § 5K2.12). 

 

137. Sentence Erroneously Served. 
 

District court can depart downward by up to six months to take into account defendant's 

home detention erroneously served.  U.S.  v. Miller, 991 F.2d 552, 554 (9th Cir. 1993). 

 

138. Disparity In Sentencing. 

 

Argue that, like Scooter Libby’s sentence, the guideline sentence for client is “excessive.” 

See statement of President Bush commuting the 30-month sentence of Lewis “Scooter” 

Libby on July 2, 2007  (found at 

http://www.whitehouse.gov/news/releases/2007/07/20070702-3.html) (“the prison sentence 

given to Mr. Libby is excessive. Therefore, I am commuting the portion of Mr. Libby's sentence 

that required him to spend 30 months in prison. My decision to commute his prison sentence 

leaves in place a harsh punishment for Mr. Libby. The reputation he gained through his years of 

public service and professional work in the legal community is forever damaged. His wife and 

young children have also suffered immensely. He will remain on probation. The significant fines 

imposed by the judge will remain in effect. The consequences of his felony conviction on his 

former life as a lawyer, public servant and private citizen will be long-lasting.”)   

 

That a disparity warrants a below-guideline sentence is strengthened by Booker and. Gall v. U.S. 

128 S.Ct. 586 (2007) (where defendant pled guilty to conspiring to distribute a large quantity of 

the drug ecstasy and to making a profit of $30,000 from his conduct and, but where he withdrew 

from conspiracy after 7 months,  district court’s sentence of probation reasonable—rejecting 

argument that probation was disparate with prison sentences received by codefendants because 

judge “also considered the need to avoid unwarranted similarities among other co-conspirators 

who were not similarly situated”); U.S. v. Presley   547 F.3d 625 (6
th

 Cir. 2008)  (where 

defendant convicted drug distribution and guidelines 360 months to life reasonable for district 

judge on remand impose 120 months sentence in light of similar sentence imposed on 
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codefendant who, by happenstance, had some evidence suppressed, but who otherwise was 

equally culpable as defendant, relying on 18 U.S.C. § 3353(a)(6)(“need to avoid unwarranted 

disparities”)).  

 

U.S. v. Dayi, 980 F.Supp.2d 682 (D. Md.  2013) (marijuana guidelines lead to 

disparity in sentences.  In conspiracy involving  more than 1000 kilograms of marijuana, and 

where guidelines--------, months, 2-level downward variance reducing guideline sentence by 

20-25%. Because the Justice Department”has decided it will not prosecute certain marijuana 

traffickers, including large-scale commercial distributors who, in compliance with state laws 

and regulations, establish retail outlets that cater to recreational marijuana users in Colorado 

and Washington,” court finds among other things that the guidelines “fail to address the “need 

to avoid unwarranted sentence disparities among defendant s with similar records who have 

been found guilty of similar conduct.” § 3553(a)(6 

 

U.S. v. Begin   696 F.3d 405  (3d Cir. 2012) (district court should have considered defendant’s 

disparity argument for a downward variance because his sentence for his attempt to induce 

statutory rape under 18 U.S.C. § 2422(b) exceeded the fifteen-year statutory maximum penalty 

for actually committing statutory rape); United States v. Ausburn,  502 F.3d 313 (3d Cir. 2007    ) 

(sentence vacated on similar grounds) 

 

 United States v. Martin, 520 F.3d 87 (1st Cir. 2008) (judge imposed 144 instead of applying 

career offender range of months for cocaine base distribution conspiracy rather than follow 

career offender guideline range of 262-327 in part because of perceived need to avoid disparity 

relative to coconspirator’s sentencing); United States v. Lazenby, 439 F.3d 928, 934 (8th Cir. 

2006) (recognizing that extreme disparities in the sentences imposed on coconspirators could 

"fail[] to promote respect for the law"); Cullen v. United States, 194 F.3d 401, 408 (2d Cir. 1999) 

(sentencing court could plausibly conclude that extremely divergent sentences would undermine 

the accepted notion that similar conduct should be punished in a somewhat similar manner); US 

v. Rodriguez,  527 F.3d 221  (1st Cir. 2008) (where defendant convicted of illegal reentry and 

guidelines 47 to 51 months, district court erred in not believing it had authority to grant variance 

based on disparity arising from absence of fast-track policy—prior circuit law abrogated because  

“Kimbrough lends a new flexibility to the scope of the district courts' sentencing authority and, 

in the bargain, removes a formidable obstacle to the consideration of matters such as fast-track 

disparity.  We refer specifically to the Kimbrough Court's enlargement of a sentencing court's 

capacity to factor into the sentencing calculus its policy disagreements with the guidelines. 

Kimbrough, 128 S. Ct. at 570.  This makes plain that a sentencing court can deviate from the 

guidelines based on general policy considerations”);  U.S. v. Smart,  500 F.3d 800  (10
th

 Cir. 

2008) (where defendant convicted after trial of inducing a minor to engage in sexually explicit 

conduct for the purpose of producing videotapes in violation of 18 U.S.C. 2251(a), and 

guidelines 168 to 210 months, sentence to 120 months affirmed because D less culpable than 

codefendant who received 120 months  even though co-d pled guilty);  U.S. v. Wills 476 F.3d 

103 (2
nd

 Cir. 2007) (although district court improperly considered certain factors and sentence 

vacated, “we do not, as a general matter, object to district courts' consideration of similarities and 

differences among co-defendants when imposing a sentence”);  U.S. v. Parker, 462 F.3d 273, 
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277-78 (6
th

 Cir. 2006) (“Although § 3553(a) does not require district courts to consider 

sentencing disparity among co-defendants, it also does not prohibit them from doing so...[and 

the]  sentencing court may reasonably consider sentencing disparity of codefendants” in 

imposing sentence—here, however, no such disparity);  U.S. v. Krutsinger  449 F.3d 827 (8
th

 

Cir. 2006) (C.A.8 ,2006) (where defendant convicted of obstruction of justice regarding drug 

conspiracy and where government sought 60 months based on cooperation, judge properly 

imposed below guideline sentence of 20 months because of disparity with other defendants. “We 

cannot say the district court abused its discretion in fashioning a sentence that attempted to 

address the disparity in sentences between two nearly identically situated individuals who 

committed the same crime in the same conspiracy”);  U.S. v. Walker ,  439 F.3d 890, 893 (8
th

 

Cir. 2006) (in imposing sentence district court properly considered the sentenced imposed on the 

defendant’s sister because  § 3553(a)(6) mandates that a district court consider the “need to avoid 

unwarranted sentence disparities among defendants with similar records who have been found 

guilty of similar conduct.” );   Cullen v. U.S. , 194 F.3d 401, 408 (2d Cir. 1999). A sentencing 

court could plausibly conclude that extremely divergent sentences would undermine the accepted 

notion that similar conduct should be punished in a somewhat similar manner. Cf. Lazenby, 439 

F.3d at 934 (recognizing that extreme disparities in the sentences imposed on coconspirators 

could "fail[] to promote respect for the law");  U.S. v.  Chavez-Diaz, 444 F.3d 1223 (10th Cir. 

2006) (Defendant's 30-month sentence for illegal reentry after deportation was reasonable; 

sentence was below advisory sentencing guidelines range of 41-51 months, district court 

carefully considered statutory sentencing factors and imposed sentence below guidelines range to 

make defendant's sentence consistent with that of another defendant sentenced that day);  U.S. v. 

Tzoc-Sierra, 387 F.3d 978  (9
th

 Cir. 2004)  (in drug case affirmed district court’s downward 

departure from range of 46-47 months  to 36 months on basis of disparity of sentence received 

by codefendants); U.S. v. Caperna, 251 F.3d 827 (9th Cir. 2001) (where D a small cog in large 

drug conspiracy, district court’s downward departure to 36 months because of disparity in 

sentence of co-D vacated, but on remand district court has discretion to depart downward 

because of disparity in sentence with other codefendant as long as codefendant convicted of 

same crime); U.S.  v. Daas, 198 F.3d 1167 (9th Cir. 1999) (defendant argued for departure based 

on disparity between his sentence and that of co-defendants turned rats, but district judge said not 

legal ground. Reversed. “Downward departure to equalize sentencing disparity is a proper 

ground for departure under the appropriate circumstances . . . Indeed, a central goal of the 

Sentencing Guidelines is to eliminate sentencing disparity . . . Here, the record indicates that the 

district court believed incorrectly that it lacked the authority to depart downward based on 

sentencing disparity.  Because the district court actually had this authority but mistakenly failed 

to exercise it to determine whether the facts here warranted departure, this court remands for 

findings as to whether a downward departure is appropriate.”); U.S.  v. Meza, 127 F.3d 545 (7th 

Cir. 1997) (an unjustified disparity, one that does not result from the proper application of the 

guidelines, “is potentially a sentencing factor to consider” because the goal of the guidelines is of 

course “to reduce unjustified departures.”); U.S.  v. Boshell, 952 F.2d 1101, 1106-09 (9th Cir. 

1991) (downward departure from 27 to 12 years upheld on ground that guideline sentence was 

disproportionately long compared to the 5 to 6-year sentences impose on codefendant who had 

been sentenced after the Ninth Circuit held the guidelines unconstitutional but before they were 

upheld by the Supreme Court); U.S.  v. Ray, 920 F.2d 562 (9th cir. 1990), amended, 930 F.2d 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW6.11&fn=_top&sv=Split&tc=-1&findtype=L&docname=18USCAS3553&db=1000546&vr=2.0&rp=%2ffind%2fdefault.wl&mt=NinthCircuit
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1368, 1372-73 (9th Cir. 1991) ("disparity was said to be one of the most important evils the 

guidelines were intended to cure"); but see U.S.  v. Kohl, 972 F.2d 294 (9th Cir. 1992);  

 

District Court:. U.S. v. Plachy,  2013 WL 1914613  (unpub.) (D. Neb. May 8, 2013) (Judge 

Bataillon critiques not just the overly-punitive nature of the guidelines, but the wholesale 

unwarranted disparity wrought by such a distinction (without a difference) between receipt 

(which triggers a 5-year mandatory) and mere possession.  He writes thus “As the Commission 

recently noted, the Guidelines’ sentencing scheme for child pornography crimes illogically 

skews sentences for ‘average’ defendants to the upper end of the statutory range, regardless of 

the particular defendant’s acceptance of responsibility, criminal history, specific conduct, or 

degree of culpability, thus blurring distinctions between the least culpable and the worst 

offenders. There is no logical distinction between the offense of ‘receipt’); U.S. v. Ortiz  502 

F.Supp.2d 712 (N.D.Ohio,2007)(168-month sentence for conspiracy to possess with intent to 

distribute and distribution of heroin and illegal re-entry was sufficient but not greater than 

necessary to satisfy statutory sentencing purposes even though guideline range 262-327 months 

because defendant was career offender because but  guideline sentence was disproportionate to 

46-month and 57-month sentences of codefendants who were not career offenders.);   U.S. v. 

Presley  (E.D. Mich. Dec. 19, 2006) 2006 WL 3950257 (unpub.)  (where D convicted of 

conspiracy to distribute large quantities of cocaine, and where guidelines call for 360 months –to 

life sentence, court sentences to 120 months (the mandatory minimum) because equally culpable 

codefendant with similar record received only 96 month sentence because of government’s 

unexplained plea bargain—court considers that 18 U.S.C. 3553(a)(6) expressly provides the 

court must consider “the need to avoid unwarranted sentence disparities among defendants with 

similar records who have been found guilty of similar conduct”—citing Tzoc-Sierra, supra); 

 U.S. v Carey,  368 F.Supp.2d 891  (E.D. Wisc.  2005) (where D charged with wire fraud  

arising from his receipt of social security disability benefits while running his own business, and 

where guideline range 15-21 months, sentence of one year and one day imposed in part to avoid 

disparity because government could have charged D under Section 641, which is usually did, and 

which statute provides for lower offense level); U.S. v. Hensley, 363 F.Supp.2d 843  (W.D. Va. 

2005) (post Booker, where D pled guilty to distribution of meth. and guidelines were 37-46 

months, court imposes 12 months to avoid disparity with codefendant’s 6 months sentence 

merely because codefendant went to the government first);  U.S  v. Gray, 362 F.Supp.2d 714  

(S.D.W.Va. 2005) (in drug case where one defendant’s guideline range was 97-121 months, and 

other’s was 135-168 months, court imposes 97 months on both because conduct comparable and 

similar criminal history even though defendant did not accept responsibility);  U.S. v. Jaber,  362 

F.Supp.2d 365  (D. Mass. 2005)  (in meth conspiracy, departure granted in part because  

defendant tried to cooperate repeatedly but had little to offer and “there is something troubling 

about the extent to which differences in sentencing were driven not by difference in the crime, 

but by the happenstance of the way the government indicted, the jurisdictions of indictment, and 

who ran to cooperate first. Because of Abu-Lawi’s prominence, and the timing of his 

cooperation, the government had virtually all it needed before it got to Jaber. Some adjustment is 

essential to reduce unwarranted disparity in the case at bar”); U.S. v. Galvez-Barrios, 355 F. 

Supp. 2d  958 (E.D. Wis. 2005) (Adelman, J.) (post Booker, in illegal reentry case where 

Guideline range was 41-51 months, court imposes 24 months in part because of unwarranted 
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disparity in sentences among § 1326 defendants in border areas); U.S. v. Huerta-Rodriguez,  355 

F.Supp.2d 1019 (D. Neb. 2005) (post Booker, in illegal reentry case, where guideline range was 

70-87 months (57-70months after government concession), imposing sentence of 36 months in 

part because criminal history overrepresented and because “in other districts a similar defendant 

would not be prosecuted for illegal reentry, but would simply be deported”);  U.S.  v. Maccaul, 

2002 WL 31426006 (S.D.N.Y. Oct. 28, 2002) (unpublished) (in stock manipulation scheme by 

brokers, defendant granted downward departure, because “it is virtually impossible to justify 

imprisoning the defendants before this Court for up to five times as long as the [codefendant] 

who hired, inspired, and gravely misled them” and because “the loss provision…does not make 

sense when up to 250 people are participating  [in the fraudulent scheme], and the loss is difficult 

if not impossible to apportion fairly.”);  U.S.  v. Clark, 79 F.Supp.2d 1066 (N.D.Iowa 1999) 

(unlike all districts, U.S.  attorney here does not give cooperating witnesses protection for 

incriminating statement under U.S.S.G. §1B1.8, so departure granted from 36 to 28 where eight 

levels were due to drugs he admitted to in his debriefing); U.S.  v. Noriega, 40 F.Supp.2d 1378 

(S.D.Fla. 1999) (judge reduces old-law sentence from 40 to 30 years because of disparity of time 

served by codefendant and rats but primarily because of nature of incarceration) 

 

139.  Disparity In Plea-Bargaining Policies Between Districts. 

 

US v. Reyes-Hernandez, No. 09-1249 (7th Cir. Oct. 7, 2010) (where defendants pled guilty for 

illegally re-entering the United States after he had been removed twice following a conviction for 

the aggravated felony of robbery and district court sentenced one to forty-one months’ 

imprisonment, the low end of the guideline range, district court erred in refusing to even consider 

imposing below-guidelines sentences on ground that that they should receive lesser sentences 

based on comparisons to sentences imposed on similarly situated individuals prosecuted in “fast-

track” districts—court abandons our precedent to the contrary and hold that district courts may 

consider fast-track-type sentences as part of their 18 U.S.C. § 3553(a) analyses);  U.S. v. 

Camacho-Arellano, 614 F.3d 244 (6th Cir. 2010) (a fast-track disparity can be the basis of a 

below-guidelines sentence, observing that sentencing judges may vary from the guidelines based 

on policy disagreements—“is not limited to the crack/powder cocaine context.” );  US v. 

Arrelucea-Zamudio, 581 F.3d 142 (3d Cir. 2009) (where defendant convicted of illegal re-entry, 

district court erred in believing it did not have authority to vary below applicable guidelines if 

other districts had a fast-track policy—“ Like the crack/powder cocaine ratio in Kimbrough, the 

fast-track departure scheme “do[es] not exemplify the Commission’s exercise of its characteristic 

institutional role” in developing the Guidelines); US v. Rodriguez, 527 F.3d 221  (1st Cir. 2008) 

(district court has authority to grant variance based on disparity based on absence of fast-track 

policy “Kimbrough lends a new flexibility to the scope of the district courts' sentencing authority 

and, in the bargain, removes a formidable obstacle to the consideration of matters such as fast-

track disparity.  We refer specifically to the Kimbrough Court's enlargement of a sentencing 

court's capacity to factor into the sentencing calculus its policy disagreements with the 

guidelines. Kimbrough, 128 S. Ct. at 570.  This makes plain that a sentencing court can 

deviate from the guidelines based on general policy considerations”); U.S. v. Santos-Nuez  

2006 WL 1409106, 4  (S.D.N.Y., May 22 2006) (unpub.) (where D convicted of illegal reentry 

and guidelines 57 to 71 months, sentence of 27 months imposed in part because “3553(a)(6) 
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instructs courts to consider "the need to avoid unwarranted sentence disparities among 

defendants with similar records who have been found guilty of similar conduct."  and “a number 

of courts, including courts in this district, have recognized the unwarranted sentencing disparities 

that result from so-called "fast track" programs for dealing with illegal reentry cases.”) U.S. v. 

Miranda-Garcia  2006 WL 1208013  (M.D.Fla., May 4 2006) (unpub.) (where D convicted of 

illegal reentry and guidelines 41 to 51 months, sentence of 18 months imposed because of 

disparity between those defendants sentenced in districts with a fast-track program. “18 U.S.C. § 

3553(a)(6) specifically instructs the Court to “avoid unwarranted sentence disparities among 

defendants with similar records who have been found guilty of similar conduct.”);  U.S. v. 

Santos,  406 F.Supp.2d 320  (S.D.N.Y.  2005) (in illegal reentry case where guidelines 57 to 71 

months, sentence of 14 months imposed in part because D not offered a “fast track” disposition 

available in other districts—rejecting government claim that fast-track policy is not ground for 

variance); U.S. v. Medrano-Duran  386 F.Supp.2d 943 (N.D.Ill.,2005) (At sentencing for illegal 

re-entry after deportation due to commission of an aggravated felony, court imposes sentence 

below the advisory Sentencing Guidelines range, where the unavailability in the district of an 

early disposition or “fast track” program for persons charged with illegal re-entry created an 

unwarranted disparity between defendant and illegal re-entry defendants in districts with such 

programs within the meaning of § 3553(a)(6); United States v. Delgado, 6:05-cr-30-Orl-31KRS, 

at 2-4 (M.D. Fla. June 7, 2005) (finding downward departure warranted based on sentencing 

disparity caused by the existence of fast-track programs in some, but not all, districts);   U.S.  v. 

Galvez-Barrios,  355 F. Supp. 2d  958 (E.D. Wis. 2005) (in illegal reentry case where Guideline 

range was 41-51 months, court imposes 24 months in part because of unwarranted disparity in 

sentences among § 1326 defendants in border areas ““[i]t is difficult to imagine a disparity less 

warranted than one that depends on the judicial district where the defendant happens to be 

found.”); U.S. v. Huerta-Rodriguez, 355 F.Supp.2d 1019 (D. Neb. 2005) (post Booker, in illegal 

reentry case, where guideline range was 70-87 months (57-70months after government 

concession), imposing sentence of 36 months in part because criminal history overrepresented 

and because “in other districts a similar defendant would not be prosecuted for illegal reentry, 

but would simply be deported”);  U.S.  v. Clark, 79 F.Supp.2d 1066 (N.D.Iowa 1999) (unlike all 

other  districts, U.S.  attorney here does not give cooperating witnesses protection for 

incriminating statement under U.S.S.G. §1B1.8, so departure granted from 36 to 28 where extra 

levels were due to drugs he admitted to in his debriefing).  A sentencing disparity for a Section 

1326 violation that arises from different plea-bargaining policies of U.S.  Attorneys in 

California’s Central and Southern Districts (where latter has 24-month fast track policy) cannot 

be a valid basis for departure, so defendant’s 70-month sentence is vacated and remanded.  U.S.  

v. Banuelos-Rodriguez, 215 F.3d 969 (9th Cir. 2000) (en banc).  [Can still be mitigating factor 

under Booker];  U.S.  v. Bonnet-Grullon, 53 F.Supp.2d 430, 435 (S.D.N.Y.1999)  (“it is difficult 

to imagine a sentencing disparity less warranted than one which depends upon the accident of the 

judicial district in which the defendant happens to be arrested.” 

 

140.  Disparity Between Federal And State Sentences 

 

US v. Ringgold, 571 F.3d 948 (9th Cir. 2009)(in imposing sentence, court does not reach 

question whether a federal district court has discretion under 18 U.S.C. §3553 to consider that 

http://web2.westlaw.com/find/default.wl?rs=WLW5.11&tf=-1&referenceposition=435&db=1000546&tc=-1&fn=_top&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&mt=Oregon&vr=2.0&docname=18USCAS3553&sv=Split&referencepositiontype=S&rp=%2ffind%2fdefault.wl&findtype=L
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state penalty for same conduct was less serious; but district court’s refusal to consider the 

disparity in this case not an abuse); U.S. v. McDaniel, 2006 WL 917208 (2d Cir. April 6, 2006) 

(unpub.)  (“Even assuming that McDaniel is correct and the District Court could have considered 

this type of disparity [between state and federal sentence for felon in possession] in its 

reasonableness analysis, we conclude that his sentence [of 72 months] is reasonable in light of 

the other factors listed in 18 U.S.C. § 3553(a).”);  U.S. v. Clark, 434 F.3d 684, 687 (4
th

 Cir. 

2006) ("[T]he consideration of state sentencing practices [by federal sentencing judges] is not 

necessarily impermissible per se.");  U.S. v. Wilkerson, 411 F.3d 1 (1
st
 Cir.  2005) (where district 

judge “repeatedly expressed his concern about disparate treatment between federal and state 

court sentences in similar cases, but stated that the Guidelines did not permit him to take that 

disparity into account...,” case remanded for resentencing in part because under Booker, “the 

need to avoid unwarranted sentencing disparities” is among the factors to be considered by the 

now advisory Guidelines).  

 

U.S. v. Brennan, 468 F.Supp.2d 400 (E.D.N.Y.  2007)(where defendant arrested in state court for 

possession of heroin and also faces federal supervised release violation and mandatory one year 

sentence, judge continues sup. rel. hearing because “Utilization of the state drug courts to assist 

the defendant appears to be preferable to a federal prison sentence... New York's drug treatment 

courts have demonstrated significant success in helping offenders with substance abuse problems 

address the issues underlying their criminal behavior so they can turn their lives around... Federal 

courts are recognizing post-Booker that it may be appropriate to take state sentencing practices 

into account when sentencing federal defendants...Given the difference between the Federal and 

the New York State systems with regard to the assistance available to some offenders with 

substance abuse problems, the fact that the defendant has completed a detoxification program 

and is willing to be monitored in a state drug treatment program, family considerations, and the 

likelihood of more effective treatment out of as compared to in prison, justice would be better 

served within the state system”);  U.S. v. Bariek  2005 WL 2334682 (E.D.Va.,2005) (unpub.) 

(where defendant convicted of operating unlicensed money trading business—sending money 

abroad to Afghanistan, in violation of 18 U.S.C. Section 1960, guidelines range of 37-46 greater 

than necessary given that conviction based solely on his failure to obtain a state license, an 

offense for which he would face a misdemeanor conviction and a maximum sentence of one year 

of imprisonment in state court—so 18 months imposed);  U.S. v. Moreland, 366 F. Supp. 2d 416, 

423 n.2  (2005) (where defendant career offender with two prior drug convictions, judge gives 

non guideline sentence 10 years for selling six grams of crack for $450 to an undercover state 

police officer noting that the case was "a perfect example of the vast disparities that can exist 

between the state and federal criminal justice systems”), remanded because extent of departure 

too great  437 F.3d 424;  U.S.  v. Biheiri, 356 F.Supp.2d 589 (E.D.Va.2005) (noting "the obvious 

and well-publicized disparities in sentences imposed in the federal and state systems").  

 

141. Government abuses discretion where could Have Brought Less Serious Charge 

 

 U.S. v Carey,  368 F.Supp.2d 891  (E.D. Wisc.  2005) (where D charged with wire fraud  

arising from his receipt of social security disability benefits while running his own business, and 

where guideline range 15-21 months, sentence of one year and one day imposed in part to avoid 
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disparity because government could have charged D under Section 641, which is usually did, and 

which statute provides for lower offense level); cf. United States v. Dossie , 851 F. Supp. 2d 

478,  485-89 (E.D.N.Y. 2012) (Gleeson, J.) (discussing United States Attorney’s authority to 

mitigate  harshness of drug-offense mandatory-minimum sentences through exercise of 

prosecutorial discretion); U.S. v. D.M.  942 F.Supp.2d 327  (E.D.N.Y.  2013)   (Weinstein, J.) 

(where defendant pled guilty to possession of child pornography instead of receipt which carried 

five-year mandatory minimum, “The United States Attorney made a responsible decision to 

avoid an unnecessarily harsh and counterproductive punishment by a allowing a plea to a 

possession count.”). 

  

 142. Government or prison authorities Responsible in part For Criminal Behavior. 
 

U.S. v. Douglas, 713 F.3d 694, 703  (2d Cir.  2013) (Calabresi, J, concurring)(above 

guidelines sentence justified for addict who relapsed in prison after being given break at initial 

sentencing; however, “When the convict’s crime involves drug addiction, a necessary part of this 

rehabilitation is enforced, medically monitored withdrawal. Congress has passed a law 

criminalizing possession of drugs by an inmate in federal prison, and there is no question that 

Douglas broke that law and manifested, as the majority opinion shows, a high level of 

culpability. There is also no question in my mind, however, that the incidence of this crime 

also demonstrates a significant level of culpability on the part of the jailing institution. 
When a prison cannot protect an addicted inmate from the capacity to relapse, it has failed to 

perform an essential obligation – an obligation that it owes both to the inmate and to the society 

that the inmate will someday rejoin.”); U.S.  v. Whitehorse, 909 F.2d 316 (8th Cir. 1990) 

(Downward departure warranted in escape case where government was irresponsible in releasing 

known alcoholic on furlough without making some effort to assist her.)   

 

143. Dual Prosecution By State And Federal Governments. 

 

Dual prosecution by both federal and state governments is a circumstance of a kind not 

considered by the guidelines, but case remanded to determine whether departure should be 

upward or downward. U.S.  v. Haggerty, 4 F.3d 901 (10th Cir. 1993); U.S.  v. Koon, 833 F. 

Supp. 769, 786 (C.D.Cal. 1993) (specter of unfairness raised by successive state  and federal 

prosecutions,  inter alia, justifies downward departure), aff’d  Koon v. U.S. , 518 U.S. 81 (1996).   

 

145. Breach Of Plea Bargain On Substantial Assistance. 
 

Where government breached ambiguous plea agreement to recommend minimum 

sentence based on defendant substantial assistance, court construe this as 5K motion and depart 

below statutory minimum.  U.S.  v. De la Fuente, 8 F.3d 1333 (9th Cir. 1993).  
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146. Government Misconduct In Contacting D Without Notice To Counsel And D's 

Cooperation. 

 

District court authorized to grant downward departure for substantial assistance even 

though no government motion where government committed misconduct in bringing D before 

grand jury without notifying counsel and where D testified truthfully, even though government 

did not need testimony. U.S.  v. Treleaven, 35 F.3d 458 (9th Cir. 1994).  

 

146a. Weakness in government’s case might not result in conviction 

 

U.S. v. Diaz, 798 F.Supp.2d 1244 (D.N.M. 2011) (where D pled guilty to drug crime and 

guidelines 57 months, court accepts plea agreement to 36 months because variance justified in 

that  there was “a significant weakness in the United States' case”  and because “in accepting the 

plea agreement, Diaz gave up a possibly meritorious challenge to the wiretap. There was the 

prospect of suppression of the wiretap”); U.S. v. Summers  506 F.Supp.2d 686, 698 -

699 (D.N.M.,2007) (where defendant pleaded guilty to attempted murder of she suspected of 

molesting her grandchild, and where guidelines 120 months, court accepts plea agreement of 

time served because the agreement “take[s’ take into account the problems with the United 

States' case” and possible acquittal of defendant after trial).  

 

146b. Meritorious defense motion given up. 

 

U.S. v. Diaz, 798 F.Supp.2d 1244 (D.N.M. 2011) (where D pled guilty to drug crime and 

guidelines 57 months, court accepts plea agreement to 36 months because variance justified in 

that  there was “a significant weakness in the United States' case”  and because “in accepting the 

plea agreement, Diaz gave up a possibly meritorious challenge to the wiretap. There was the 

prospect of suppression of the wiretap”).  

 

146C. Plea bargain recognizes weakness in government’s case. 

 

See 146a-c.  

 

147. Civil Forfeiture. 

 

Civil forfeiture of property alone did not constitute grounds for a downward departure; 

but taken in combination with other specific offender characteristics such as an extraordinary 

imposition on family ties and responsibilities, and community ties under §5H1.6 might.  See U.S.  

v. Crook, 9 F.3d 1422, n. 7. (9th Cir. 1993) [Note: This holding now questionable in light of 

Koon and Booker.  See U.S. v. Dvortsen,  2007 WL 3342578,  (E.D.Wis. Nov. 9, 2007) (unpub)  

(in money laundering case where guidelines 57-71 months, sentence of one year and one day 

imposed in part because “defendant had been significantly punished by the monetary forfeitures 

imposed in this case, which he fully satisfied prior to sentencing and which forced him to 

disgorge any ill-gotten gains. He paid a heavy financial price, which at least partially satisfied 

the need for punishment.”). 
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Note that further that voluntary forfeiture of property where defendant foregoes 

meritorious defenses may show extraordinary acceptance of responsibly which could warrant a 

departure. U.S.  v. Faulks, 143 F.3d 133, 138 (3d Cir. 1998).  

 

148. Punishment For Acquitted Conduct. 
 

U.S.  v. Monk, 15 F.3d 25, 28-29 (2d Cir. 1994) (where D is acquitted by jury of 

distribution and convicted of lesser included of possession, court has power to depart because 

relevant conduct requires an extraordinary increase in sentence by reason of conduct for which D 

acquitted); U.S.  v. Concepcion, 983 F.2d 369, 385-89 (2d Cir. 1992).  U.S.  v. Koczuk, 166 

F.Supp. 2d 757 (ED.N.Y. 2001) (Where D acquitted of five counts but convicted of single count 

of importing caviar with market value less than $100,000, but where co-D convicted of six 

counts of importing  $11million dollars worth, offense level “has been extraordinarily magnified 

by a circumstance that bears little relation to defendant’s role in the offense” – here D’s role in 

conspiracy “bore little correlation to 11 million dollars because D “was not actively involved in 

co-D business was “merely a low level employee – chauffeur and interpreter – who “took orders 

from cod”4 level minimal role reduction simply not adequate). Note this argument 

strengthened by Booker.  

 

U.S. v. Ibanga  ,  454 F.Supp.2d 532 ((E.D. Va.  2006) (where D convicted of money laundering 

but acquitted of drugs charges, and where guidelines called for 151 month sentence despite 

acquittal,  court  sentences defendant to 55 months because “Punishing defendant Ibanga for his 

acquitted conduct would have contravened the statutory goal of furthering respect for the law and 

would have resulted in unjust punishment for the offense for which he was convicted (i.e., 

money laundering)... From defendant Ibanga's perspective, a Guidelines sentence would 

certainly have resulted in confusion as to the law, and confusion breeds contempt.  Defendant 

Ibanga is an immigrant to this country who has not had the benefit of extensive education, much 

less an intensive law school seminar on post-Booker sentencing practices.  What could instill 

more confusion and disrespect than finding out that you will be sentenced to an extra ten years in 

prison for the alleged crimes of which you were acquitted?  The law would have gone from 

something venerable and respected to a farce and a sham...A sentence that repudiates the jury's 

verdict undermines the juror's role as both a pupil and participant in civic affairs.” “Sentencing a 

defendant to time in prison for a crime that the jury found he did not commit is a Kafka-esque 

result”), REVERSED, (4
TH

 Cir. April 1, 2008, unpublished) (“the court committed 

significant procedural error, see 552 U.S. 38 (2007),  by categorically excluding acquitted 

conduct from the information that it could consider in the sentencing process”). 

 

150. Credit For Time Served On State Case Whether Related Or Not. 

 

U..S. v. Pray, 373 F.3d 358  (3
rd

 Cir. 2004)  (where D served 4 months state time for drug 

offense and later convicted on related federal drug offense district court may depart downward 

on federal sentence to credit defendant with state time--which was completed (and therefore not 

“undischarged” in accordance with §5G1.3) and where defendant was on state parole at the time 
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federal authorities brought charges which charges were considered relevant conduct to his state 

charges. District Court could not “credit” defendant in his federal case with the time he served in 

his state case, in accordance with §5G1.3, but could accomplish the same result 

through a departure.);  U.S. v. White, 354 F.3d 841 (9
th

 Cir. 2004) (where D spent 10 months in 

state custody until his trial for attempted murder and was acquitted, and then prosecuted in 

federal court for felon in possession, sentencing remanded for district court to determine whether 

to depart where district court erroneously believed only BOP could give defendant credit for the 

10 months already served because departure authorized under 5G1.3 App. note 7);  Ruggiano v. 

Reish, 307 F.3d 121  (3
rd

 Cir. 2002) (district court has authority under U.S.S.G. § 5G1.3 to adjust 

a federal sentence for time served (14 months) on a state sentence, in a way that is binding on the 

Bureau of Prisons--whether called a “departure” a “credit” or an “adjustment.”  While the BOP 

has the sole authority to grant sentencing credits for time served in detention for the  offense for 

which the defendant is ultimately sentenced, under 5G1.3(c), an adjustment or departure for time 

served on a preexisting, unrelated state sentence is within the exclusive power of the sentencing 

court –so BOP ordered to credit defendant with 14 months he served on state sentence—as 

district court had ordered);  U.S.  v. Sanchez-Rodriguez, 161 F.3d 556 , 563-64 (9th Cir. 1998) 

(en banc) (the district court acted within its discretion when it departed downward in an illegal 

reentry case by 3 levels from 77 to 30 because the delay in bringing the federal charge prejudiced 

the defendant's opportunity to obtain a sentence concurrent to the state sentence he was already 

serving);  U.S.  v. Gonzalez, 192 F.3d 350 (2d Cir. 1999) (although federal court may not order 

that federal sentence begin when D was arrested by state for same conduct underlying federal 

offense, because BOP determines credit, federal judge may accomplish same end by departing 

downward in federal sentence. “The proper way to ensure that Gonzalez served a total of 156 

months would have been for the court to increase the downward departure it granted him and 

sentence him to 129 months.”);  U.S.  v. Otto 176 F.3d 416, 418 (8
th

 Cir. 1999); U.S.  v. 

O’Hagan, 139 F.3d 641 (8th Cir. 1998) (district judge has authority, under §5K2.0, to make a 

downward departure from guidelines to take into account an expired state term of imprisonment 

that was based on conduct “inextricably intertwined” with the federal offense because 

Commission did not adequately consider the issue.  Section 5G1.3 addresses only credit only for 

“undischarged” terms of imprisonment); U.S.  v. Blackwell, 49 F.3d 1232, 1241-42 (7th 

Cir.1995) (authorizing downward departure to achieve the effect of concurrency with a fully 

discharged sentence); U.S.  v. Kiefer, 20 F.3d 874 (8th Cir. 1994) (in ACC case, court can grant 

downward departure below the 15-year minimum to ensure that D gets credit for time served in 

state where the gun in the ACC case was used in an underlying state crime.  Time runs 

concurrent from date of the arrest on the state charge); U.S.  v. Drake, 49 F.3d 1438 (9th Cir. 

1995) (where state robbery had been fully taken into account in determining the offense level for 

the federal firearms offense (felon in possession), the district court is required to reduce 

defendant's mandatory minimum sentence for time served in state prison.  Notwithstanding 

Wilson, court can impose guideline provision §5G1.3(b) to reduce sentence in order not to 

frustrate the concurrent sentencing principles mandated by other statute); U.S. v. Rosado, 254 

F.Supp. 2d 316  (SDNY 2003) (where D convicted of distributing heroin, and where D served 7 

months in state custody on conviction that was relevant conduct in the federal sentence, D 

granted 7 month downward departure to account of state time already served).   
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[Practice Tip:  BOP problems (and habeas litigation) can be avoided if you convince the district 

court, at the time of sentencing, to reduce the federal sentence to account for the state time at 

issue]. 

 

150A. Credit For Time Defendant In Federal Custody After Grant Of State Parole That 

Would Be Dead Time And Count Only Against State Sentence. 
 

U.S.  v. Anderson, 98 F.Supp.2d 643 (E.D.Pa. 2000) (defendant entitled to a downward 

departure reflecting the time he spent in federal custody following the grant of parole in state 

case since, in the absence of a departure, defendant would be subjected to an additional seven 

months on a state sentence that was, in all but the most technical sense, complete, without 

receiving any credit towards his federal sentence). 

  

151. Harshness of Pretrial or Presentence Confinement  
 

U.S. v. Pressley, 345 F.3d 1205 (11
th

 Cir. 2003) (where defendant spent six years in presentence 

confinement, of which five years were in 23-hour a day lockdown and where he had not been 

outside in five years, district court erred in holding that departure not available); U.S.  v. Carty, 

263 F.3d 191 (2nd Cir. 2001) (defendant’s pre-sentence confinement in Dominican Republic 

where conditions  were bad may  be a permissible basis for downward departures from 

sentencing guidelines). District Court:  U.S. v. Mateo, 299 F.Supp.2d 201 (S.D.N.Y. 2004) 

(Presentence  sexual abuse by prison guard and lack of proper medical attention for over 15 

hours while defendant was in labor warranted downward departure in sentence for conspiring to 

distribute heroin-- “the extraordinary trauma Mateo has already suffered during the time 

she has served in custody, the full effects of which can never be comprehensively gauged, has 

inflicted forms of pain and suffering that have effectively enhanced, to a disproportionate degree, 

the level of punishment contemplated to be experienced by inmates in the typical case during the 

period of incarceration prescribed by the Guidelines.”); U.S.  v. Rodriguez, 214 F.Supp. 2d 1239 

(M.D. Ala. 2002) (two level downward departure (in addition to other departures) in drug case 

under 5K2.0 because defendant raped by prison guard pending sentence-- “A rape in prison, by a 

prison guard, while awaiting sentencing on this case, is obviously a highly unusual situation....to 

fail to take this rape into account in Rodriguez's sentence would mete out a disproportionate 

punishment to her, thus thwarting the Sentencing Guidelines' express goal of equalizing 

sentences.”); U.S.  v. Francis, 129 F.Supp.2d 612, 616 (S.D.N.Y. 2001) (in illegal reentry case, 

court departs downward one level because d’s 13 month pretrial confinement in county facility 

(HCCC)  where D  was subjected to extraordinary stress and fear, parts of the facility were 

virtually controlled by gangs and inmates, D  was the victim of an attempted attack and threats, 

suffered significant weight loss, stress, insomnia, depression, and fear as a result, and HCCC was 

operating at 150% capacity . . . --qualitatively different conditions than those of pre-sentence 

detainees in federal facilities operated by the Bureau of Prisons.);  U.S. v. Bakeas, 987 F.Supp. 

44, 50 (D. Mass. 1997) ( "[A] downward departure is called for when, as here, an unusual factor 

makes the conditions of confinement contemplated by the guidelines either impossible to impose 

or inappropriate."). 
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152. Lengthy Pretrial Confinement Adverse Effect On Defense Preparation. 
 

U.S.  v. Joyeros, 204 F.Supp.2d 412  (EDNY  2002) (where defendant pled to money 

laundering, court departed downward two levels where defendant's livelihood was destroyed, 

preventing her re-entry into criminal activity, she  was subjected to lengthy and rigorous pretrial 

detention, and defendant was repeatedly denied bail, preventing defendant from effectively 

preparing her defense or seeing her child) 

 

153. Alien Who Faces More Severe Restrictions In Prison Than Non-Alien. 

 

 U.S. v. Navarro-Diaz, 420 F.3d 581 (6th Cir. 2005) (in illegal reentry case with 

guidelines 57-71 months, case remanded because of Booker where district court noted defendant 

would be punished more than citizen because not eligible for six months half way house at end 

of sentence);  U.S.  v. Davoudi, 172 F.3d 1130 (9th Cir.1999) (where D convicted of making 

false statements to bank, district court had discretion to depart downward because deportable 

alien may be unable to take advantage of minimum security designation of the up to six months 

of home confinement authorized by 18 U.S.C. §3624(c), but court’s discretionary failure to do so 

not review able); U.S.  v. Charry Cubillos, 91 F.3d 1342, 1344 (9th Cir.1996)(same); U.S.  v. 

Farouil, 124 F.3d 838 (7th Cir. 1997) (where D charged with importing heroin, district court may 

consider whether defendant status as a deportable alien would result in unusual or exceptional 

hardship in conditions of confinement that might warrant a departure (ineligible for home 

detention, community confinement, work release, intermittent incarceration, or minimum 

security designation.  );  U.S. v. Pacheco-Soto  386 F.Supp.2d 1198, 1205 (D.N.M.2005)(in drug 

case where guideline 74 months, 60 month below guideline sentence imposed because defendant 

is deportable alien who “faces a unwarranted increase in the severity of his sentence. He likely 

will not eligible for any early release, he will not be able to serve his sentence in a minimum 

security prison, and he may not qualify for reduced credits for participation in a residential drug 

or alcohol abuse program. These consequences are severe and unfair.”) U.S.  v. Bakeas, 987 

F.Supp. 44 (D. Mass. 1997) (departure from 12 months to probationary sentence and home 

confinement for legal resident alien convicted of embezzlement because he was ineligible for 

minimum security confinement); U.S.  v. Smith, 27 F.3d 649 (D.C.Cir.1994) (D's status as a 

deportable alien subjects him to harsher confinement because ineligible for benefits of early 

release (to CTC) and not eligible for minimum security prison; so court has authority to consider 

downward departure);  contra, U.S.  v. Alvarez-Cardenas, 902 F.2d 734 (9th Cir. 1990); U.S.  v. 

Restrepo, 999 F.2d 640 (2d Cir. 1993), reversing, 802 F.Supp. 781 (E.D.N.Y. 1992).  Under 

Booker an arguable mitigating factor. 
 

Note:  Also argue that a deportable alien is not eligible for one-year reduction of sentence 

awarded those who complete the BOP’s  500-hour drug program. McClean v. Crabtree, 173 F.3d 

1176 (9th Cir. 1999);  Note:  Departure on this ground not available if D pled guilty to illegal 

entry.  See, e.g., U.S.  v. Martinez- Ramos, 184 F.3d 1055 (9th Cir. 1999); U.S.  v. Cardosa-

Rodriguez, 241 F.3d 613 (8th Cir. 2001). [Now still mitigating factor under Booker] 
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154. Alien Who Will Be Deported. 
 

That the defendant’s conviction will result in deportation has been held not to be a ground for 

departure. U.S.  v. Alvarez-Cardenas, 902 F.2d 734 (9
th

 Cir. 1990).  This is result is questionable 

now in light of both Koon and Booker; obviously it is a mitigating factor.  See  Jordan v. De 

George, 341 U.S. 223, 232 (1951) (Jackson, J.) (deportation is “a life sentence of banishment in 

addition to the punishment which a citizen would suffer from the identical acts.”); Lyons v. 

Pearce,   298 Or. 554, 565, 694 P.2d 969, 977 (1985) (“ A deported alien may be required to 

sever family ties, become impoverished and return to a society in which he no longer can 

function and may, indeed, face life-threatening conditions. It portends drastic consequences in 

many cases. It is in all cases a life sentence of banishment”);    U.S. v. Biheiri, 356 F.Supp.2d 

589  (E.D. Va. 2005) (post-Booker, Where Egyptian defendant convicted of terrorism financing, 

judge imposed a sentence of thirteen months and one day (far less than advisory guideline) 

reasoning in part that  “Because Biheiri will be deported to Egypt immediately following his 

release from confinement, the goals of protecting the public and providing rehabilitative 

opportunities are of little import in the instant circumstances. And, while it may appear that a 

longer sentence is appropriate given Biheiri's involvement in terrorist financing, the principle 

that a defendant should only be punished for the offenses of conviction as provided by law 

commands that this involvement should not drive the sentence.”); U.S. v. Wills  476 F.3d 103 

(2
nd

 Cir. 2007) ( judge’s imposition of below guideline sentence not justified based on his belief 

that deportation is punishment and that in general someone who is deported poses less danger to 

the U.S. public; but “It may be that a sentencing judge can consider deportation when he or she 

identifies, with some particularity, why a specific defendant is certain to be deported and why 

deportation, in light of that defendant's individual circumstances, will serve to protect the 

public”); Scheidemann v. I.N.S. 83 F.3d 1517,1527 (3rd Cir. 1996) (“ The defendant entered this 

country at age 12; he has lived here for 36 years; he has been married to an American citizen for 

24 years; he has raised 3 children all of whom are American citizens; his elderly parents are 

American citizens; 2 of his 4 siblings are naturalized American citizens and all 4 of them reside 

permanently in the United States; he has no ties to Colombia, the country to which he is to be 

deported; and he has fully served the sentence imposed upon him. If deportation under such 

circumstances is not punishment, it is difficult to envision what is.”)  

 

Read more at: http://www.huffingtonpost.com/judge-h-lee-sarokin/debunking-the-myth-that-

d_b_321329.html 

 

155. Alien Who Reentered For Honorable Motive Or To Prevent Perceived Greater 

Harm. 
 

U.S. v. Bernal-Aveja, 414 F.3d 625 (6th Cir. 2005) (in illegal reentry case where guideline 57-71 

months, case remanded because of Booker where district court expressed sympathy for defendant 

who wanted to be near his four children in Ohio); U.S. v. Galvez-Barrios , 355 F.Supp.2d 958 

(E.D.Wis.,2005) (in illegal reentry case, court grants defendant a 3 level reduction based on his 

honorable motive for re-entering the United States); U.S.  v. Alba, (unpublished), No. 01-2510, 

2002 WL 522819 (3d Cir. April 8, 2002) (where defendant illegally reentered country to visit his 

http://www.huffingtonpost.com/judge-h-lee-sarokin/debunking-the-myth-that-d_b_321329.html
http://www.huffingtonpost.com/judge-h-lee-sarokin/debunking-the-myth-that-d_b_321329.html
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16 year old son, five level downward departure proper); U.S.  v. Barajas-Nunez, 91 F.3d 826 (6th 

Cir. 1996) (not plain error to depart under lesser harms provisions of §5K2.11 where defendant 

had illegally reentered country after having been deported when he believed his girlfriend was in 

grave danger of physical harm and wanted to obtain surgery for her, but remanded to explain 

extent of departure); U.S.  v. Singh, 224 F.Supp.2d 962 (E.D.Pa. 2002) (where defendant 

illegally reentered in order to visit his dying mother and only intended to stay in country one 

week –as evidenced by airline ticket—departure from 37 months to 21 months proper);  U.S. v. 

Martinez-Alvarez, 256 F.Supp.2d 917, 922 (E.D.Wis.2003) (stating that a 3 level departure was 

reasonable when the § 1326 defendant re-entered based on his cultural assimilation and desire to 

join his family in the United States); See USSG 2L1.2, comment. (n.8) (downward departure 

may be warranted on the basis of cultural assimilation) 

 

156. Alien Who Consents To Deportation. 
 

District Court may grant downward departure where D consents to deportation even if 

government objects.  U.S.  v. Rodriguez-Lopez, 198 F.3d 773, 776 n 1  (9th Cir. 1999).  

Arguably, however, departure is available  only he if he has colorable, non-frivolous defense to 

deportation, an issue not reached in Rodriguez because the government did not raise the issue 

below.  Cf., U.S.  v. Galvez-Falconi, 174 F.3d 255 (2d Cir. 1999) (Defendant seeking a 

downward departure from Sentencing Guidelines for consenting to deportation must present 

colorable, nonfrivolous defense to deportation, such that act of consenting to deportation carries 

with it unusual assistance to administration of justice; in the absence of such a showing, act of 

consenting to deportation, alone, would not be circumstance that distinguishes case as 

sufficiently atypical to warrant downward departure); U.S.  v. Clase-Espinal, 115 F.3d 1054, 61 

(1st Cir. 1997) (same); see U.S.  v. Cruz-Ochoa, 85 F.3d 325 (8th Cir.1996) (District court can 

depart downward on basis of defendant’s waiver and consent to administrative deportation upon 

filing of joint motion by the parties for a two-level downward departure at sentencing on plea of 

guilty to illegal reentry).  

 

157. Alien Who Reenters And Whose Only Prior Aggravated Felony Is Not Serious. 
 

U.S. v. Lopez-Zamora , 392 F.3d 1087 (9
th

 Cir. 2004) ( even for illegal reentry after  

November 1, 2001 (when USSG 2L1.2 was amended) district court may grant downward 

departure where underlying felony conviction was minor—but no abuse of discretion here); U.S.  

v. Sanchez-Rodriguez, 161 F.3d 556) (9th Cir. 1998) (en banc) (district court acted within its 

discretion when it departed downward in an illegal re-entry case by 3 levels from 77 to 30 

months on the grounds (1) that the prior aggravated conviction was only a $20 heroin sale; and 

(2) that the delay in bringing the federal charge prejudiced the defendant's opportunity to obtain a 

sentence concurrent to the state sentence he was already serving); U.S.  v. Castillo-Casiano, 198 

F.3d 787 (9th Cir. 1999) (district court’s failure to consider nature of prior felony plain error); 

amended, 204 F.3d 1257 (9th Cir. 2000); U.S.   v. Cruz-Guevara, 209 F.3d 644 (7th Cir. 2000) 

(D's only prior felony conviction was for "aggravated criminal sexual abuse of a minor," a 

consensual sex act between D (age 18) and his girlfriend (age 16).  He was sentenced to 116 

days.  The district court granted a 10-level downward departure under Note 5 and the 
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government appealed.  The Seventh Circuit disagreed with the government's argument that the 

extent of the departure was patently unreasonable.  The court made a strong argument for the 

departure under Note 5, but remanded for the district court to link the degree of the departure to 

the structure of the guidelines); U.S.  v. Diaz-Diaz, 135 F.3d 572 (8th Cir. 1998) (court upheld 

downward departure from 63 to 10 months because 16-level adjustment overstated the 

seriousness of prior which involved sale of 8.3 grams of marijuana for which D received 22 days 

jail).  

 

District Court:   U.S. v. Zapata-Trevino,  378 F. Supp. 2d 1321(D. N.M. 2005) (in illegal reentry 

case where guideline was 57 -71 months, sentence of 15 months imposed because prior 

conviction though nominally and aggravated felony and crime of violence was relatively trivial 

misdemeanor of consensually kissing a girl for which probation was imposed); U.S.  v. Perez-

Nunez, 368 F.Supp.2d 1265 (D.N.M.2005) (in illegal reentry case, where guidelines 57-71 

months, 24 months imposed because prior "crime of violence" was third-degree assault arising 

defendant’s throwing of rock at the rear window of another car whose driver had attempted to 

run him over defendant; the term "crime of violence" is an overly broad catchall category that 

"subject[s] defendants convicted of everything from murder, rape and sexual abuse of a minor to 

simple assault, to the same 16 level enhancement in calculating the proper sentencing 

range...which not produce uniformity but rather "produce[s] a result contrary to the spirit of the 

Guidelines.");  U.S. Huerta-Rodriguez,  355 F. Supp. 2d 1019  (D. Neb.  2005) (post Booker, 

where guideline range was 70-87 months court imposed 36 months in part because court would 

have granted downward departure for over-representation of criminal history in that prior 

occurred nearly ten years ago);  U.S.  v. Marcos-Lopez, 2000 WL 744131 (S.D.N.Y. June 9, 

2000) (unpub.) (where only prior was sale of $20, Application Note 5 encourages departure, so 

proper to depart 8 levels from 16 increase and sentence to 18 months in illegal reentry case.  

Court noted that the offense "did not rise beyond the level of an attempt and did not involve a 

large quantity of drugs."  D had only one other prior conviction: for "farebeating," apparently a  

misdemeanor); U.S.  v. Ortega-Mendoza, 981 F.Supp. 694 (D.D.C. 1997) (departure downward 

to 30 months granted where prior aggravated felony involved sale of only .2 grams of cocaine);  

U.S.  v. Hinds, 803 F.Supp. 675 (W.D.N.Y. 1992), aff’d, 992 F.2d 321 (2d Cir. 1993) (departure 

from 51 to 30 months granted because criminal history overstated seriousness of priors).  

 

158. Alien for whom sixteen level bump for prior conviction is arbitrary and capricious and 

unfair because unfairly raises both guideline and criminal history and is arbitrary. 

 

U.S. v. Santos-Nuez  2006 WL 1409106, 6 (S.D.N.Y., May 22, 2006) (unpub.) ( in illegal 

reentry case where guidelines 57 to 71 months, sentence of 27 months imposed in part because 

of double counting the crime to raise the offense level and the criminal history score: “Nowhere 

but in the illegal re-entry Guidelines is a defendant's offense level increased threefold based 

solely on a prior conviction....The result of this double-counting produces a Guidelines range that 

is unreasonable, given the non-violent nature of the instant offense, and the fact that Santos-Nuez 

has not been charged with any additional crimes since his return to the United States.”)  
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158A. Alien for whom sixteen level bump for prior agg. felony conviction is unreasonable 

given age of conviction and other mitigating factors.  

 

 U.S. v. Amezcua-Vasquez, 567 F.3d 1050 (9th Cir. 2009) (defendant's 52-month within 

guideline sentence for an illegal re-entry after deportation and enhanced by an aggravated 

felony was substantively unreasonable where defendant had been in this country for almost 60 

years, and had become a permanent resident in 1957.  The 9th stressed that the court's sentence 

failed to give due weight to the 3553 factors. The seriousness afforded the +16 adjustment was 

unreasonable given the staleness of the convictions (they were not aggravated felonies back in 

1981), and other mitigation. The sentencing court could consider the nature of the prior and the 

criminal history, but had to mitigate or consider the staleness of it.)  

 

159. Alien whose criminal history score is overstated. 

 

U.S. v. Tzep-Mejia  461 F.3d 522 (5
th

 Cir.  2006) (in illegal reentry case, with guidelines 46-57 

months, court imposes 30-month sentence in part “because all of the defendant’s criminal history 

points arose out of one incident, the district court concluded that the criminal history category 

overstated the seriousness of the defendant’s record”); 

 

160. Alien Who Has Assimilated Into American Culture. 
 

Departure authorized at USSG  § 2L1.2 App. Note 8  (eff.  11/1/10) (“there may be cases 

in which a downward departure may be appropriate on the basis of cultural assimilation”---

setting out factors to be considered) ; U.S. v. Tzep-Mejia  461 F.3d 522 (5
th

 Cir. 2006) (in illegal 

reentry case, with guidelines 46-57 months, district court properly imposed 36-month sentence in 

part because “the defendant had been in the United States for several years and had a degree of 

cultural assimilation - a proper basis for a downward departure from the Guidelines.”); U.S.  v. 

Lipman, 133 F.3d 726 (9th Cir. 1998) (in illegal reentry case, the court held the district court has 

authority to downward depart on the ground that the defendant had "culturally assimilated" into 

American society –  but district court considered and rejected the ground as a matter of discretion 

– even through D lived in U.S.  for twenty years since he was twelve, fathered many citizen 

children, etc.); U.S. v. Castillo, 386 F.3d 632 (5
th

 Cir. Sept. 22, 2004) (district court’s downward 

departure in illegal reentry case for cultural assimilation from 77 to 56 months not plain error 

where government did not state grounds of objection and where  defendant was brought to the 

United States at age three by his parents and continuously lived in the United States, where he 

was educated and worked, becoming fluent in English, and defendant had virtually no ties to 

Mexico, and he had spent virtually no time there) ; U.S.  v. Rodriguez-Montelongo 263 F.3d 429 

(5
th

 Cir. 2001) (where defendant came to U.S.  when he was three, became legal resident, 

received education, settled in Colorado with wife and children, and 22 years later convicted of 

felony and deported, but reentered illegally, reversible error not to consider downward departure 

on basis of cultural assimilation); U.S.  v. Sanchez-Valencia, 148 F.3d 1273, 1274 (11th 

Cir.1998) (per curiam) (stating  that the sentencing court was aware of its authority to depart on 

this ground);  
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District Court: U.S. v. Reyes-Campos, 293 F.Supp. 2d 1252 (M.D. Ala. 2003) (in illegal 

reentry case, two level downward departure granted to 25 year old Mexican who came to country 

with family when he was nine –because he was culturally assimilated);  U.S. v. Martinez-

Alvarez, 256 F.Supp.2d 917 (E.D. Wisc. 2003) (in illegal reentry case, defendant granted one 

level downward departure and sentenced to only (!) 51 months because of assimilation to U.S; he 

had spent entire life (except for first 6 months) in U.S., had not family or ties in Mexico).  

 

161.  Alien who should receive credit for time served on INS detainer. 

 

 U.S. v. Camejo, 333 F.3d 669 (6th Cir. 2003) (Where D was alien who pled guilty to 

assault and who remained in INS detention for two years before trial, trial court was empowered 

to downward depart to give credit to defendant because guidelines do not forbid this factor--case 

remanded); U.S.  v. Montez-Gaviria, 163 F.3d 697 (2d Cir. 1998) (district court can depart 

downward for time D in custody on INS detainer not credited elsewhere, "nothing in the 

Sentencing Guidelines precludes the district court from departing downward under §5K2.0 on 

the basis of [the defendant's] uncredited time served in state custody");    U.S.  v. Ogbondah, 16 

F.3d 498 (2d Cir. 1994) (trial court has authority to depart downward to give D credit for time 

technically spent on bail but actually spent incarcerated by the INS who took D into custody after 

she posted bail.  Neither D nor prosecutor aware of INS detainer.  If D had known he would not 

have requested bail. These circumstances not contemplated by guidelines). 

 

161A. Alien who accepts Fast Track Policy. 

 

See USSG § 5K3.1 (“Upon motion of the government, the court may depart downward not more 

that 4 levels pursuant to an early disposition program authorized the Atorney Genral. …for the 

distict in which the court resides”). 

 

162. Alien in District With No Fast Track Policy. 

 

U.S. v. Lopez-Macias ,   661 F.3d 485  (10
th

 Cir. 2011)  (“where the circumstances warrant, a 

district  court in a non-fast-track district has the discretion to vary from a defendant’s  applicable 

guideline range based on fast-track sentence disparities”—but not justified here); U.S v. 

Arrelucea-Zamudio, 581 F.3d 142 (3d Cir. 2009) (where defendant convicted of illegal re-entry, 

district court erred in believing it did not have authority to vary below applicable guidelines if 

other districts had a fast-track policy—“ Like the crack/powder cocaine ratio in Kimbrough, the 

fast-track departure scheme “do[es] not exemplify the Commission’s exercise of its characteristic 

institutional role” in developing the Guidelines); Departure warranted because of disparate 

treatment of alien arrest in district with no fast track policy.);  US v. Rodriguez, 527 F.3d 221 

(1st Cir. 2008) (district court has authority to grant variance based on disparity based on absence 

of fast-track policy “Kimbrough lends a new flexibility to the scope of the district courts' 

sentencing authority and, in the bargain, removes a formidable obstacle to the consideration of 

matters such as fast-track disparity.  We refer specifically to the Kimbrough Court's enlargement 

of a sentencing court's capacity to factor into the sentencing calculus its policy disagreements 

with the guidelines. Kimbrough, 128 S. Ct. at 570.  This makes plain that a sentencing court 
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can deviate from the guidelines based on general policy considerations”);  U.S. v. Camacho-

Arellano, 614 F.3d 244 (6
th

 Cir.  2010) (where defendant convicted of unlawful reentry into the 

U.S.  after deportation and was sentenced to fifty-seven months, sentence vacated and remanded 

because of district court’s belief that he had no power to impose lesser sentence on grounds of 

disparities created by the existence of “fast-track” early-disposition programs for illegal-reentry 

cases in other jurisdictions.) See Disparity Cases  ¶ ¶ 138,139. 

 

163. Defendant Does Not Understand Socially Unacceptable Nature Of Child 

Pornography. 
 

 U.S.  v. Gifford, 17 F.3d 462, 475 (1st Cir. 1994) (downward departure justified when D 

does not comprehend socially unacceptable nature of child pornography).  

 

164.  Poverty and Lack of Education 

 

 U.S. v. Genao, 831 F.Supp. 246, 254 (S.D.N.Y.1993)(“More often than not, the poor and 

uneducated... are made to pay the price for Congress' frustration at the inability of our law 

enforcement agencies to stem the rampant distribution of illegal drugs...Can we really say we 

have a rational system of justice when the court, in imposing sentence, is stripped of the power to 

even consider the socio-economic and educational background of the defendant”); Griffin v. 

Illinois, 351 U.S. 12, 23 (1956) (Frankfurter, J., concurring, quoting Anatole France)(“The law, 

in its majestic equality, forbids the rich as well as the poor to sleep under bridges, to beg in 

the streets, and to steal bread.”).   

  

165.  Cost to Taxpayer of Lengthy Incarceration 

 

 The annual cost of keeping someone imprisoned in a Federal Bureau of Prisons facility in fiscal 

year 2010 was $28,284.16. http://www.uscourts.gov/News/NewsView/11-06-

23/Newly_Available_Costs_of_Incarceration_and_Supervision_in_FY_2010.aspx 

 

See  Speech of Attorney General Eric Holder delivered on August 12, 2013 before the ABA 

convention in San Francisco: “ Our current incarceration polity “imposes a significant 

economic burden — totaling $80 billion in 2010 alone — and it comes with human and 

moral costs that are impossible to calculate. ”found at 

http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130812.html 

 

See Speech of attorney General Eric Holder on April 5, 2013 at speech delivered at the 15th 

Annual National Action Network Convention stated as follows: “But there’s also no denying that 

widespread incarceration at the federal, state, and local levels imposes a significant economic 

burden – totaling nearly $83 billion in 2009 alone – along with human and moral costs that are 

impossible to calculate. “found at  

 http://www.justice.gov/iso/opa/ag/speeches/2013/ag-speech-130404.html 

 

http://www.uscourts.gov/News/NewsView/11-06-23/Newly_Available_Costs_of_Incarceration_and_Supervision_in_FY_2010.aspx
http://www.uscourts.gov/News/NewsView/11-06-23/Newly_Available_Costs_of_Incarceration_and_Supervision_in_FY_2010.aspx
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U.S. v. Moreland,   366 F.Supp.2d 416, 422 (S.D.W.Va.,2005)(where defendant convicted of 

possession 8 grams of crack for sale and where he is career offender with guidelines 360 to life, 

non guideline sentence of 10 year mandatory minimum sufficient in part because “to impose a 

sentence which is 20 years longer would cost the taxpayers an enormous amount of money. 

Twenty more years would cost the taxpayers more than half a million dollars.”) remanded 

because extent of departure too great  437 F.3d 424; U.S. v. Angelos, 345 F.Supp.2d  1227 (D. 

Utah 2004) (“Given that holding a person in federal prison costs about $23,000 per year, the 61-

year-sentence the court is being asked to impose in this case will cost the taxpayers (even 

assuming Mr. Angelos receives good time credit and serves “only” 55-years) about $1,265,000. 

Spending more than a million dollars to incarcerate Mr. Angelos will prevent future crimes by 

him and may well deter some others from being involved with drugs and guns. But that money 

could also be spent on other law enforcement or social programs that in all likelihood would 

produce greater reductions in crime and victimization.”); U.S. v. Chavez  230 F.3d 1089, 

1092 (8
th

 Cir. 2000) (Bright, J., concurring) (“Chavez has a life expectancy of seventy-eight 

years. That means that Chavez will  probably spend thirty-five years in federal prison. It costs the 

United States government and its taxpayers approximately $22,000 per year to keep a federal 

offender in prison. Therefore, it will cost the taxpayers $836,000 for his incarceration.  This 

sentence is a waste of time, money, and more importantly, a man's life. These unwise Sentencing 

Guidelines put nonviolent offenders in prison for years, they ruin the lives of the prisoners, their 

families, and they also hurt our economy and our communities by draining billions of dollars 

from the taxpayers and keeping potentially productive members of society locked up. The 

opportunity costs imposed by the Sentencing Guidelines are staggering.”);   U.S. v. Bernier, 758 

F.Supp. 195 (S.D.N.Y. 1991)(sentencing distortion “produces an economic as well as personal 

consequence: the sentence will cost the taxpayers in the neighborhood of $680,000.”);  U.S. v. 

Hughes  825 F.Supp. 866, 868 (D.Minn.,1993) (“The court cannot see the social utility in forcing 

this young man, with substantial prospects for becoming a productive member of society, to 

serve such a lengthy prison sentence. The foreseeable costs to society of this incarceration are at 

least twofold. First, such lengthy incarceration substantially diminishes the likelihood that the 

defendant will be able to become a productive member of society upon his release. Second, the 

monetary cost to the American taxpayer of this incarceration will exceed $270,000.  Further, the 

non-rehabilitation purposes of incarceration-retribution, deterrence and incapacitation-would all 

be more than adequately served by a far shorter sentence. Both society and the defendant will 

pay a dear cost for this sentence and receive very little in return.”);  

 

Contra U.S. v. Park, (2d Cir. July 9, 2014) (“ the cost of incarceration to the government—the 

Court’s sole justification for imposing a term of probation rather than incarceration—is not a 

relevant sentencing factor under the applicable statutes. We agree with the Eighth Circuit that, 

based on the plain language of § 3553(a), no sentencing factor can easonably be read to 

encompass the cost of incarceration.18 Nor does the statute permit the sentencing court to 

balance the cost of incarceration against the sentencing goals enumerated in § 3553(a)”);  U.S. v. 

Tapia-Romero  523 F.3d 1125 (9
th

 Cir. 2008) ( “§ 3553(a) neither requires, nor allows, a court 

to consider the cost of imprisonment in determining the appropriate length of a defendant’s term 

of imprisonment.”). 

 

http://web2.westlaw.com/result/result.aspx?cfid=1&rltdb=CLID_DB4328308&vr=2.0&mt=Oregon&referenceposition=SR%3b2408&ss=CNT&blinkedcitelist=False&sv=Split&n=5&referencepositiontype=T&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&origin=Search&eq=Welcome%2fOregon&scxt=WL&rp=%2fWelcome%2fOregon%2fdefault.wl&rs=WLW5.08&sskey=CLID_SSSA4328308&dups=False&fn=_top&cnt=DOC&rlt=CLID_QRYRLT4428308&method=TNC&query=%22COST+TO+TAXPAYERS%22++%2fS+SENTENCE&docsample=False&srch=TRUE&service=Search&db=ALLFEDS
http://web2.westlaw.com/result/result.aspx?cfid=1&rltdb=CLID_DB4328308&vr=2.0&mt=Oregon&referenceposition=SR%3b2410&ss=CNT&blinkedcitelist=False&sv=Split&n=5&referencepositiontype=T&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&origin=Search&eq=Welcome%2fOregon&scxt=WL&rp=%2fWelcome%2fOregon%2fdefault.wl&rs=WLW5.08&sskey=CLID_SSSA4328308&dups=False&fn=_top&cnt=DOC&rlt=CLID_QRYRLT4428308&method=TNC&query=%22COST+TO+TAXPAYERS%22++%2fS+SENTENCE&docsample=False&srch=TRUE&service=Search&db=ALLFEDS
http://web2.westlaw.com/result/result.aspx?cfid=1&rltdb=CLID_DB4328308&vr=2.0&mt=Oregon&referenceposition=SR%3b2411&ss=CNT&blinkedcitelist=False&sv=Split&n=5&referencepositiontype=T&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&origin=Search&eq=Welcome%2fOregon&scxt=WL&rp=%2fWelcome%2fOregon%2fdefault.wl&rs=WLW5.08&sskey=CLID_SSSA4328308&dups=False&fn=_top&cnt=DOC&rlt=CLID_QRYRLT4428308&method=TNC&query=%22COST+TO+TAXPAYERS%22++%2fS+SENTENCE&docsample=False&srch=TRUE&service=Search&db=ALLFEDS
http://web2.westlaw.com/result/result.aspx?cfid=1&rltdb=CLID_DB4328308&vr=2.0&mt=Oregon&referenceposition=SR%3b2412&ss=CNT&blinkedcitelist=False&sv=Split&n=5&referencepositiontype=T&utid=%7bE69B5218-3721-484A-9510-B68E0A97C04A%7d&origin=Search&eq=Welcome%2fOregon&scxt=WL&rp=%2fWelcome%2fOregon%2fdefault.wl&rs=WLW5.08&sskey=CLID_SSSA4328308&dups=False&fn=_top&cnt=DOC&rlt=CLID_QRYRLT4428308&method=TNC&query=%22COST+TO+TAXPAYERS%22++%2fS+SENTENCE&docsample=False&srch=TRUE&service=Search&db=ALLFEDS
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 166.  The abolition of parole and the infrequent use of the power of pardon and 

commutation and clemency  
 Argue that a variance from the guideline sentence is warranted because the abolition of 

parole and the virtual disappearance of the use of the power of pardon, commutation and 

clemency render guideline sentences particularly cruel and unjust. See Testimony Of Justice 

Anthony Kennedy before the Senate Judiciary Committee February 14, 2007 in response to 

Senator Whitehouse (“Our sentences are too long, our sentences are too severe, our sentences 

are too harsh... [and because there are so few pardons] there is no compassion in the system. 

There’s no mercy in the system.”), video link accessible at Professor Berman’s Sentencing Law 

and Policy Blog of Feb. 15, 2007); Justice Kennedy ABA speech of 2003 ( “I hope too, that the 

Bar will give consideration to ways in which we might reinvigorate the pardon and the clemency 

process. It's use has become most infrequent because of the soft on crime charge that's always 

made. And in all too many instances the pardon power has been drained of its moral force. It 

should be reinvigorated. A country which is secure in its institutions, confident in its laws 

should not be ashamed of the concept of mercy. As the greatest of poets has said 'mercy is the 

mightiest in the mightiest. It becomes the throned monarch better than his crown.'”); See article 

by Samuel T. Morison appearing in The Politics of Grace: On the Moral Justification of 

Executive Clemency, 9 Buff. Crim. L. Rev 1 (2005) (“[T]he reluctance of recent presidents to 

exercise the clemency power more generously perhaps can be criticized for displaying a certain 

lack of moral imagination and political courage, particularly given the advent in the last twenty 

years of strict mandatory minimum statutes and rigid sentencing guidelines, together with a 

burgeoning federal prison population.”). 

 

167.  The Good in the Defendant’s Life must be weighted with and can Mitigate the Bad. 

 

 U.S. v. Santoya, 493 F.Supp.2d 1075  (E.D. Wisc. 2007) (in cocaine distribution case where 

defendant career offender and guidelines 188-235months court imposes 138 months in part 

because defendant “has significant positives in his character and background as evidenced by the 

letter from his family and fiancé which the guidelines did not take into account and because the 

judge is “permitted to consider the entirely of the defendant’s  background and character, not just 

the negatives reflected in his criminal history”);   U.S. v. Adelson  441 F.Supp.2d 506  (SDNY 

2006 ) (in securities fraud case, where guidelines call for life sentence, court imposes 42 month 

sentence in part because of the defendant’s past integrity and good deeds. “But, surely, if ever a 

man is to receive credit for the good he has done, and his immediate misconduct assessed in the 

context of his overall life hitherto, it should be at the moment of his sentencing, when his very 

future hangs in the balance.  This elementary principle of weighing the good with the bad, which 

is basic to all the great religions, moral philosophies, and systems of justice, was plainly part of 

what Congress had in mind when it directed courts to consider, as a necessary sentencing factor, 

“the history and characteristics of the defendant.”). 

 

168.  Mercy warrants a below guideline sentence. 

 

See  Testimony Of Justice Anthony Kennedy before the Senate Judiciary Committee February 

14, 2007 in response to Senator Whitehouse (“Our sentences are too long, our sentences are too 
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severe, our sentences are too harsh... [and because there are so few pardons] there is no 

compassion in the system. There’s no mercy in the system.”), video link accessible at 

Professor Berman’s Sentencing Law and Policy Blog of Feb. 15, 2007); Justice Kennedy ‘s ABA 

speech of 2003 (“A country which is secure in its institutions, confident in its laws should 

not be ashamed of the concept of mercy. As the greatest of poets has said 'mercy is the 

mightiest in the mightiest. It becomes the throned monarch better than his crown.'”);  James Q. 

Whitman, Harsh Justice  (Oxford Press 2003) paperback ed. at 223 n. 72 (“the makers of 

sentencing guidelines succeeded only in contributing to the making of a law of punishment that 

shows obstinately little concern for the personhood of offenders...a law that tends to treat 

offenders as something closer to animals than humans, and that has correspondingly sought, 

more and more frequently, simply to lock them away”); id at page 19 (“American punishment 

is comparatively harsh, comparatively degrading, comparatively slow to show mercy”) 

 

169. The Totality Of The Circumstances. 

 

Caveat:  For crimes committed after October 27, 2003 departure on this ground, under 

new USSG 5K2.0 (c),  permitted  "only if" the combined circumstances make the case "an 

exceptional one"[as opposed to “unusual” one] and each circumstance is present "to a 

substantial degree" and each circumstance is "identified in the guidelines as a permissible  

ground for departure," even if not ordinarily relevant.  This Caveat is nullified by  Booker and 

Rita.   

U.S. v. Tomko 562 F.3d 558 (3d Cir. 2009) (en banc) (district court did not abuse its discretion 

in sentencing defendant to probation with a year of home detention, community service, 

restitution, and fine for tax evasion, rather than to term of imprisonment; although sentence was 

below sentencing guidelines range of 12 to 18 months given defendant's negligible criminal 

history, employment record, community ties, and extensive charitable works, while also 

factoring in his substantial wealth as a reason for imposing a fine far above guidelines range);  

U.S. v. Whitehead, 532 F.3d 991 (9
th

 Cir. 2008) (where D convicted of supplying counterfeit  

access cards causing loss of  $1 million dollars allowing customers free access to digital T.V, and 

where  guidelines  41-51 months, court’s sentence of probation with “substantial amount of 

community service” -1000 hours-- is not abuse of discretion where “the court heard from 

Whitehead and his father, who told the court how Whitehead repented his crime; how he had, 

since his conviction, devoted himself to his house-painting business and to building an honorable 

life; how his eight-year-old daughter depended on him; and how he doted on her. In addition, the 

court took into account its finding that Whitehead’s crime “[di]d not pose the same danger to the 

community as many other crimes. These are all considerations that the district court may 

properly take into account. See 18 U.S.C. § 3553(a)(1)-(2).”) U.S. v. Huckins  529 F.3d 1312 

(10
th

 Cir.  2008) (where D convicted of possession of child porn and guidelines 78-97 months, 

court’s variance to 24 months proper in part because this was  defendant’s first conviction, he 

obtained licenses for employment and maintained steady employment prior to being charged;  

has consistently improved his life through his own efforts and those of his family;  did not 

occupy a position of trust with children; and has demonstrated repeated remorse and an 

exceptional understanding of how his conduct has affected his life and the lives of his family. 

The court also considered the many letters of support it received on behalf of Mr. Huckins. --
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rejecting government’s argument that guidelines already considered this by placing defendant in 

Crim. Cat. I. “though the Guidelines discourage granting a downward departure based upon 

criminal history when the defendant has been placed in a criminal history category of  I...this is a 

not a departure case, it is a variance case....and, after Gall and Kimbrough, a factor’s disfavor by 

the Guidelines no longer excludes it from consideration under § 3553(a).... Therefore, a district 

court may weigh a defendant’s lack of a criminal record, even when the defendant has been 

placed into a criminal history category of I, in its § 3553(a) analysis.”). 

 

    U.S. v. Smith (4
th

 Cir. April 22, 2008) 2008 WL 1816564  (unpub.) (in child porn case where 

guidelines 78-97 months, sentence of 24 months not abuse of discretion where district court 

noted defendant was 64 years of age and had avoided violations of the law” up until this point in 

his life”; Smith “has not been accused of having violated or molested any person under the age 

of 18”; did not suffer under any mental illness”; and “absence of any risk that he will involve 

himself in similar conduct in the future”; and he was “involved in a treatment program . . . aimed 

and directed at this type of activity”; and ad “lived an exemplary life to this point, full of 

“noteworthy activities”; and “strong family ties.”);  U.S. v. Paul 2007 WL 2384234 (9
th

 Cir. Aug. 

17, 2007) (unpub.) (within guideline sentence of 16 months (high end) for taking government 

money unreasonably high because facts showed case “outside the heartland”  where Paul was “a 

first-time offender with absolutely no criminal record whatsoever; she promptly returned all of 

the funds to the school district; she displayed remorse in two statements given to the Department 

of Labor prior to the filing of criminal charges; and the misappropriated funds represented 

compensation for work that she had performed for the district.”); U.S. v. Gray  453 F.3d  1323 

(11
th

 Cir. 2006) (in distribution of porn case where low end of guidelines was 151 months, 

district court’s sentence of 72 months was reasonable because court took into consideration the 

Section 3335(a) factors which include the “history and characteristics of the defendant—here 

“the defendant’s age, prior minimal record,  and his  medical condition” Defendant was 64, had 

never molested a child, suffered from depression and tried to commit suicide several times). 

 

For crimes committed before October 27, 2003, the he district court is authorized to depart 

downward when the "combination of factors" indicate that a departure is appropriate.  U.S.  v. 

Cook, 938 F.2d 149, 153 (9th Cir. 1991); U.S.  v. Lam, 20 F.3d 999, 1003-005 (9th Cir. 1994) 

("a number of convergent factors" supported conclusion that D's conduct aberrant); In Re Sealed 

Case, 292 F.3d 913 (D.C.Cir. 2002) (defendant with no priors convicted of selling more than 50 

grams of crack to agent, facing 87-108 months,  although judge’s 24-month sentence remanded 

because some departure grounds invalid (crack-powder disparity), on remand district court may 

properly consider “defendant's acceptance of responsibility, her desire to seek rehabilitation, and 

her family and community ties” in a totality of the circumstances analysis even though 

Commission considered these factors separately);  U.S.  v. Sabino, 274 F.3d 1053 (6
th

 Cir. 2001) 

(in scam to avoid paying taxes, a three level downward departure not abuse of discretion for 

combination of factors including death of spouse, age of 72,  ailments with eyes and airs, 

absence of threat, absence of risk of flight, minor role); U.S.  v. Coleman, 188 F.3d 354, 360 (6th 

Cir.1999) (en banc) (downward departure may be based on an aggregation of factors each of 

which might in itself be insufficient to justify a departure); U.S.  v. Jones, 158 F.3d 492  (10th 

Cir.1998); U.S.  v. Rioux, 97 F.3d 648 (2d Cir. 1996) (following Koon, based on D’s health 
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problems – severe kidney disease and good acts – charitable fund-raising – departure from level 

20 to level 10 and sentence of probation approved); U.S.  v. Fletcher, 15 F.3d 553 (6th Cir. 1994) 

(combination of factors including age of priors justified departure from career offender); U.S.  v. 

Parham, 16 F.3d 844 (8th Cir. 1994); U.S.  v. Broderson, 67 F.3d 452, 458-59 (2d Cir. 1995) 

(relying on U.S.  v. Rivera, 994 F.2d 942 (1st Cir. 1993) (Breyer, J.)) (in fraud case, district court 

has "better feel" for unique circumstances of the case; here combination of factors – that loss 

overstated; seriousness of D's conduct; the restitution paid; that no personal benefit; that contract 

favorable to government justify 7-level departure); U.S.  v. Cuevas-Gomez, 61 F.3d 749 (9th Cir. 

1995) (court may depart in aggravated reentry (immigration) case even though directed to 

increase offense level by 16 levels). 

 District Court: U.S. v. Mateo,  299 F.Supp.2d 201 (S.D.N.Y. 2004) (heroin case 9 level 

departure granted where  the combination of Mateo's extraordinary family and pre-sentence 

confinement circumstances even if the Court were to have concluded that the factors did not 

individually support a departure);  U.S. v. Allen, 250 F.Supp.2d 317 ((SDNY  2003)(Where D 

convicted of drugs and guns, D entitled to 8 level departure under USSG 5K2.0 from 80 to 30 

months because of combination of his mental immaturity-even though 21 behaves like 14 year 

old and psychological problems and mild retardation);  U.S. v. Nava-Sotelo, 232 F.Supp.2d 1269 

(D. N.M. 2002) (D convicted of assault and kidnapping obtains six-level downward departure 

based on a “combination of exceptional mitigating factors, including family circumstances, 

incomplete duress, lesser harms, community support, and civic, charitable and public support.” );  

U.S. v. Rothberg, 222 F. Supp. 2d 1009 (N.D. Ill. 2002) (where defendant pled to copy right 

infringement without plea bargain, and where, despite the government's refusal to file motion 

under § 5K1.1, defendant continued to cooperate with the government, defendant showed 

extraordinary acceptance of responsibility, and this, together with lack of profit and unusual 

family situation,  warrants additional 2 level departure to 18-24 months); U.S.  v. Bruder, 103 

F.Supp.2d 155, 190 (E.D.N.Y. 2000) (in assault case defendant’s role in caring for his brother, 

who is a quadriplegic, four year service  in Marine Corps, notable record as a police officer, and 

receipt of numerous medals and letters of recognition warrant a four-level reduction in Schwarz's 

offense level); U.S.  v. Ribot, 97 F.Supp.2d 74 (D.Mass. 1999) (where D embezzled $200,000, 

court downward departs to probation from range of 24-36 months based on combination of 

aberrant behavior and mental illness); U.S.  v. Somerstein, 20 F.Supp.2d 454  (E.D.N.Y. 1998) 

(defendant's history of charitable efforts, exceptional work history, and experiences as a child 

victim of the Holocaust, when considered together, created a situation which differed 

significantly from the "heartland" of cases, and warranted a downward departure after defendant 

was convicted of mail fraud, making false statements, and conspiracy in connection with actions 

taken as principal of a catering firm.  The defendant had performed numerous charitable works 

and was an exceptionally hardworking person devoted  to her profession, and the court stated 

that it "[S]imply . . . cannot see incarcerating" defendant for her offenses after what she had 

experienced during the Holocaust, in which she lost half of her family); U.S.  v. Delgado, 994 

F.Supp. 143 (E.D. N.Y. 1998) (three-level downward departure to first-time offender, drug 

courier based on coercion from a creditor and combination of aberrant behavior, defendant’s 

fragility, and his exceptionally difficult life); U.S.  v. Patillo, 817 F. Supp. 839 (C.D.Cal. 1993) 

(complex of mitigating factors including aberrant conduct, minimal role, and assistance to 

probation officer during L.A. riots).  
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170. Sua Sponte Departure By Court. 

 

U.S. v. Williams, 432 F.3d 621 (6
th

 Cir.  2005) ( in felon in possession case, where plea 

agreement forbad defense from arguing downward departure, court sua sponte (apparently) 

imposes 24 month sentence (instead of guideline 40 months)  because possession “atypical” and 

because criminal history overstated);  U.S.  v. Vizcaino, 202 F.2d 345, 348 (D.C. Cir.  Cir. 2000) 

(implicitly recognizing authority of district court to depart sua sponte but finding no plain error 

not to do so); U.S.  v. Ekhator, 17 F.3d 53 (2d Cir. 1994) (even where D agreed not to ask for 

downward departure, court may do so sua sponte if unusual family circumstances; remanded);  

U.S.  v. Williams, 65 F.3d 301, 309-310 (2d Cir. 1995) (“we wish to emphasize that the 

Sentencing Guidelines do not displace the traditional role of the district court in bringing 

compassion and common sense to the sentencing process . . . In areas where the Sentencing 

Commission has not spoken . . . district courts should not hesitate to use their discretion in 

devising sentences that provide individualized justice”) 

 

District Court: U.S. v. Tanasi, 2003 WL 328303 (S.D.N.Y. Feb. 6, 2003)(unpub.) (D 

convicted of possessing and sending child porn by computer to undercover agent pretending to 

be 13 year court sua sponte departs from 33-41 month guideline to 9 months because of 

diminished capacity given “obsessive and compulsive behavior” and could not control his 

conduct and where no evidence D was a sexual predator or ever was involved sexually with a 

child);  U.S. v. Kim, 2003 WL 22391190 (SDNY Oct. 20, 2003) (unpub.) (where 57-year old 

naturalized citizen from Korea  went to the United Nations and fired several shots at an 85 

degree angle to call attention to plight of North Koreans and tossed pamphlets in the air 

describing his native country as “a nation groaning under the weight of starvation and dictatorial 

suppression, ” and waited to be arrested, and where he pled guilty to using a handgun to assault 

foreign officials, in violation of 18 U.S.C. § 112, and where guideline range of 30 tom 37months 

in prison and bargain prohibited either side from seeking departure, trial judge sua sponte  

departed downward by one level and imposed a sentence of 27 months); U.S. v. Marcus, 238  F. 

Supp.2d 227 (EDNY  2003) (In receipt of child porn case, even though "the plea agreement 

precludes defendant from seeking downward departure," court "sua sponte and for its own 

edification directs defendant to explore whether a basis for such a departure exists…in that 

regard the defense has already provided the Court with …the "Able Assessment Test," which 

purports to show that the defendant does not represent a risk to children.  Possibly that 

information, and or other information may serve as an appropriate predicate for a downward 

departure);  U.S.  v. Henderson, CR -01-378 (D. Or. May 10, 2002  (unpublished)  (in armed 

bank robbery case where plea bargain prohibited defense from seeking departure, and over 

vigorous prosecution objection, Judge King departed 3 levels sua sponte, from 57 to 41 months,  

based on aberrant conduct and super acceptance);  U.S.  v. Blackburn, 105 F.Supp.2d 1067  

(D.S.D. 2000) (where D pled guilty to failure to pay child support and was $15,000 in arrears, 

and where guideline called for 12-18 months, court notes imprisonment counter-productive 

towards payment of child support and grants downward departure on its own motion so court 

could impose a sentence  of probation to make sure that defendant would be subjected to a longer 

term of supervision than would have been possible if sentence of imprisonment imposed); U.S.  

v. Gonzalez-Bello, 10 F.Supp.2d 232 (E.D.N.Y. 1998) (substantial downward departure for 
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emotionally disturbed Venezuelan woman who carried drugs and who was prevented by her 

attorney from cooperating with the government because he was hired by her handlers); U.S.  v. 

Spiegelman, 4 F.Supp.2d 275, 285 (S.D.N.Y. 1985) (“it is well settled that district courts may 

depart from the Sentencing Guidelines sua sponte”). But Note U.S.  v. Burns, 501 U.S. 129 

(1991) (before district court may depart court must give parties reasonable notice); 

 

171. Judge’s own sense of what is fair and just. 

 

U.S. v. Jones 460 F.3d 191 (2
nd

 Cir. 2006) (where defendant convicted of felon in possession and 

possession of firearm and guidelines were 36 months, district court properly imposed non 

guideline sentence of 15 months when he considered his own sense of was fair and just. 

“Although the sentencing judge is obliged to consider all of the sentencing factors outlined in 

section 3553(a), the judge is not prohibited from including in that consideration the judge’s own 

sense of what is a fair and just sentence under all the circumstances. That is the historic role of 

sentencing judges, and it may continue to be exercised, subject to the reviewing court’s ultimate 

authority to reject any sentence that exceeds the bounds of reasonableness.”) 

 

!!!!!!!   G O O D   L U C K   !!!!!!! 


