


This is how your client 
will be portrayed 







 Jury will be instructed differently on 186.22(b) 
and 190.2(a)(22) [assuming both are charged]  

 



To prove this allegation, the People must prove 
that:  
 1. The defendant (committed/ [or] attempted 

to commit) the crime (for the benefit of[,]/ at 
the direction of[,]/ [or] in association with) a 
criminal street gang; 

AND 
 2. The defendant intended to assist, further, 

or promote any criminal conduct by gang 
members. 
 



To prove that this special circumstance is true, the 
People must prove that:  
1.  The defendant intentionally killed 
___________________ <insert name of victim>; 
2. At the time of the killing, the defendant was an 
active participant in a criminal street gang; 
3.   The defendant knew that members of the gang 
engage in or have engaged in a pattern of criminal 
gang activity; AND 
4. The murder was carried out to further the 
activities of the criminal street gang. 

 



 So, 190.2(a)(22) explicitly requires active 
participation in gang [like 186.22(a)] 

 In contrast, 186.22(b) active participation is 
an implicit requirement, i.e. if prosecution 
proves both elements of (b), they’ve proven 
active participation 

 See People v. Albillar (2010) 51 Cal. 4th 47, at 67-68 



 Although 190.2(a)(22) has no express 
statutory requirement [and 186.22(b) 
implicitly does –see Carr] that defendant has 
knowledge that others have engaged in 
pattern of criminal conduct, the knowledge 
element is constitutionally required 

 See People v. Carr (2010) 190 Cal.App.4th 475 



 “As confusing as the multiple distinctions 
described above may appear to be, juries 
have not likely been misled by them for the 
simple reason that evidence that allows a jury 
to find a felony was committed for the 
benefit of a gang within the meaning of 
section 186.22, subdivision (b)(1), also typically 
supports a finding the defendant knew of the 
criminal activities of the gang.” 



In order to qualify as a 
primary activity, the crime 
must be one of the group’s 
chief or principal activities 
rather than an occasional 
act committed by one or 

more persons who happen 
to be members of the 

group 

Participation in a Criminal Street Gang (CALCRIM 1400)  

 
Defendant actively 

participated  
in a criminal street 

gang  
 

While participating, 
defendant knew the 

members engage in or 
have engaged in a pattern 

of criminal gang activity 

The defendant willfully 
assisted, furthered, or 

promoted felonious 
criminal conduct by 

members of the gang 
either by:  

 a) directly and 
actively 

committing a 

felony offense  

b) aiding and 
abetting a 

felony offense 

OR 

Active 
Participatio

n 

Criminal 
Street 
Gang  

Involvement  

More than 
passive or in 
name only  

Org/association/ group 
that has 3+ people, 
formal or informal 

Common name/identifying 
sign/symbol 

Primary activities 
and drug sales 

Members 
alone or 
together 

engaged or 
have 

engaged in a 
pattern of 

criminal 
gang activity 

Pattern of 
criminal gang 

activity 

Knowledge 

The commission of/attempted commission 
of/conspiracy to commit/solicitation to 

commit/conviction of/ have juvie petition 
sustained for commission of gun possession and 

drug sales 

At least one of 
these crimes 

was 
committed 

after 9/26/88 

Most recent 
crime was 

within three 
years of an 

earlier crime 

The crimes 
were 

committed on 
separate 

occasions OR 
by 2+ people 

Willful 

Felonious 
criminal 
conduct  Aided 

and 
Abetted  

Willingly or on 
purpose Committing or 

attempting to 
commit  a 245 

or 246 

A member of 
the gang 

committed 
the crime 

Def. knew that 
the member 
intended to 
commit the 

crime  

Def. 
intended to 
aid/abet the 

member 
during or 

before the 
commission 
of the crime 

Def.’s word or 
conduct did 
aid/abet the 

commission of the 
crime 

Def. knows of the unlawful purpose AND 
specifically intends to, and does in fact, aid, 
facilitate, promote, encourage, or instigate 
the perpetrator’s commission of the crime  

Def. does 
not 

withdraw 

＋ 
＋ 

＋ ＋ 

＋ ＋ 



 

In order to qualify as a primary 
activity, the crime must be one of 

the group’s chief or principal 
activities rather than an occasional 

act committed by one or more 
persons who happen to be 

members of the group 
 

 
Defendant actively 

participated  
in a criminal street gang  

 

Active 
Participation 

Criminal 
Street 
Gang  

Involvement  

More than 
passive or in 
name only  

Org/association/ 
group that has 3+ 
people, formal or 

informal 

Common 
name/identifying 

sign/symbol 

As one or more of 
its primary 

activity, commits 
gun possession 
and drug sales 

Members alone or 
together engaged 
or have engaged in 

a pattern of 
criminal gang 

activity 

＋ 

Participation in a Criminal Street Gang  (CALCRIM 1400) 
 



Participation in a Criminal Street Gang (CALCRIM 1400)  

While participating, 
defendant knew the 
members engage in 
or have engaged in 

a pattern of 
criminal gang 

activity 

Pattern of 
criminal gang 

activity 
Knowledge 

The commission of/attempted commission 
of/conspiracy to commit/solicitation to 

commit/conviction of/ have juvie petition sustained 
for commission of gun possession and drug sales 

At least one of these 
crimes was committed 

after 9/26/88 

Most recent crime 
was within three 

years of an earlier 
crime 

The crimes were 
committed on 

separate occasions OR 
by more than two 

people 

＋ 



Participation in a Criminal Street Gang  (CALCRIM 1400)   

The defendant willfully 
assisted, furthered, or 

promoted felonious 
criminal conduct by 

members of the gang 
either by:   a) directly and 

actively 
committing a 
felony offense  

b) aiding and 
abetting a felony 

offense OR 

Willful 
Felonious 
criminal 
conduct  

Aided 
and 

Abetted  

Willingly or on 
purpose 

Committing or 
attempting to 

commit  a 245 or 
246 

A member of 
the gang 

committed 
the crime Def. knew 

that the 
member 

intended to 
commit the 

crime  

Def. 
intended to 
aid/abet the 

member 
during or 

before the 
commission 
of the crime 

Def.’s word or 
conduct did 
aid/abet the 

commission of the 
crime 

Def. knows of the unlawful purpose AND 
specifically intends to AND does in fact, 
aid, facilitate, promote, encourage, or 

instigate the perpetrator’s commission of 
the crime  

Def. does not 
withdraw 

＋ ＋ 



 Under the federal Constitution, the 
defendant still may introduce evidence that 
was presented at the guilt phase trial, 
including trial transcripts and exhibits, to 
show lingering doubt.  Oregon v. Guzek 
(2006) 546 U.S. 517 



 The California Supreme Court has held that a defendant has 
a statutory right at a penalty phase retrial to introduce 
evidence of lingering doubt. It is unnecessary to introduce it 
if the jury is the same that determined guilt, as the evidence 
will already be before it. But when it is a different jury, the 
evidence is to be admitted, as it relates to the "factor (a)" 
circumstances of the offense, as well as to the catch-all 
mitigating "factor (k)" and in some cases to minor 
participation "factor (j).“ 

 People v. Gay (2008) 42 Cal. 4th 1195, 73 Cal. Rptr. 3d 442, 178 
P.3d 422 (penalty retrial reversed; lingering doubt evidence 
on whether defendant had been actual killer erroneously 
excluded, and court had compounded problem by instructing 
that guilt had been conclusively proven) 
 



The 
Case 

Law  

Academic 

Perspective 

Community 

Client as 
person 

 The Swag 



 Ike Taylor Video Clip 



 Yourself 



 The crime[s] [(and/or) other allegation[s]] 
charged in this case require proof of the 
union, or joint operation, of act and 
wrongful intent. 
  
 



Client as 
person 



Client as 
person 



 
 



Community 
Fieldwork – Hitting 
the Pavement 

Challenging the 
existence of the gang 
under 190.2 (a) (22) and 
186.22 (b) and your own 
client’s gang 
membership serves two 
purposes: 
1) Defeat the special 

circumstance or  
2) Set up your 

lingering doubt 
argument at penalty 



Community 
Fieldwork Checklist 

Find 
out the 
number 
and type 
of stores 
in the 
area. 
 



 Find out the number of parking lots or “hang out” spots in the 
area in order to challenge the field identification cards and the 
expert’s testimony re: turf 
 

 



 Find out what are the community centers in the neighborhood 

 



 Find out all the 
addresses where your 
client lived. 
 

 



 Identify the youth organizations and 
workers. 



 Find out who the 
community 
leaders are. 



 Get census data for 
number of people of 
relevant demographic 
in the area and 
compare that to the 
number of people 
that GTF is calling a 
gang member or 
associate. 

 



Who are people in discovery? 
 

And what are they doing? 



 Find out what the 
relationship is between 
your client and the 
others in the FI cards, 
police reports, and 
pictures.  
Are they related? 
Did they go to school 

together? 
Did they play sports 

together? 
Are or were they 

neighbors? 
Do their parents know 

each other? 



 Find out details about 
everyone in the prior 
police reports, FI 
cards, and pictures. 
(Non “gang-related” 
details). 

 

 High school diplomas? 
 Community college 

attendance? 
 Employment? 
 Volunteer work? 
 How is this person a 

“gang member”? 
 How does this relate to 

‘primary activity’ 
element? 



 Use academic disciplines 
 Understand sociology, psychology, 

adolescent behavior, theories of 
identification, cultural studies 



Academic 

Perspective 



I want to walk past a police 
officer without getting judged 
as a criminal because of my 
skin color. And I want to be 
able to walk around my 
neighborhood and wear 
whatever colors I want 
without being stereotyped as 
a gang member or a drug 
dealer. I’m not either of those 
things. 

In LA County in 1998, the 
District Attorney’s office 
put out gang reports that 
approx 60-80% of African 
American males are 
involved or associated with 
street gangs 

Frank Reed, 16, Locke 
HS #3 



 At the adolescent or younger stages of 
development: 

• Brain is not fully formed 
• Personality is not set 
• Complex trauma impacts decisions 



“y’all can’t deny 
it, I’ma fuckin 
rider/You don’t 
wanna fuck with 
me/Got skills in 
the trunk with 
me” 

 Lyrics can be: 

False 

Braggadocio 

 Ironic 

Signifying 



 Gang members account for a relatively small 
share of crime 
 

 Most people who go through a gang phase 
quit within a year 
 

 Whites make up the largest group of 
adolescent gang members even though 
Brown and Black people are 
disproportionately charged 



 By James C. Howell, Ph.D, Spring 2007, Vol. 
58, no. 2, Juvenile and Family Court Journal 

 Takes on key myths about gangs and debunks 
each one in turn with social science studies and 
relevant crime data 



You need to tell a different narrative 
 
• (i) defendant’s age 
• (h) substance abuse/mental defect 

impairment 
• (k) any other circumstance:  developmental 

delay, substance abuse, abuse suffered as a 
child, substance abuse of parents, PTSD, 
ADHD, history of trauma 
 



Humanizing  

Your narrative 
may include 
stories of 
personal abuse 
 



Or  
Deprivation 



Sunnydale Housing 
Projects, San 
Francisco, 2012 

Your narrative 
may include a 
life lived in 
extreme 
economic and 
cultural poverty 



CHAOS within the 
home 

Your narrative 
may also include a 
childhood spent in 
high CHAOS 



 
CHAOS Inside/Outside  

This could have 
been your 
client’s family 
member or 
neighbor 
and/or an 
experience of 
daily trauma 



Trauma as a daily 
part of life 



With a family who 
loves him 



We feel for these 
children 



Double Rock, Hunter’s 
Point, San Francisco, 
2010 

Can we feel for the 
children from here? 



 Lockett (438 U.S. 597, 609-611) [plurality] 
 Eddings v. OK (1982) 455 U.S. 104 [majority], 

extended Lockett, defendant’s abusive 
childhood was mitigating and should have 
been admitted, even though that abuse 
didn’t provide legal excuse for the crime 
 
 
 



  In Smith v Texas, (Smith v. Texas (2004) 543 
U.S. 37, 45 (per curiam):  Texas court refused to 
consider mitigating evidence of a defendant’s 
low IQ and troubled childhood unless there 
was a “nexus” between the mitigating 
circumstance and the murder. The Court found 
that such a “nexus test” was “a test it had 
never countenanced and now unequivocally 
rejects.” 



 in Styers v. Schiro, (2008) 547 F. 3d 1026, 9th 
Circuit held that AZ Supreme Court 
requirement of a causal connection between 
defendant’s mental condition [PTSD] and 
criminality violated Eddings and Smith. 



 Cone v. Bell (2009) 129 S.Ct 1769 
  After the prosecution was found to have 

suppressed evidence of Cone’s drug use,  the 
Supreme Court reversed his death sentence.   

 The Court held that while this evidence was not 
material to his underlying guilt for the crimes, it 
was evidence that mitigated against the death 
penalty as it could have reasonably reduced his 
personal culpability in the mind of the jury, 
notwithstanding the extreme circumstances in 
aggravation. 
 
 



 Williams v. Ryan (9th Cir. 2010) 623 F.3d 1258 
 9th Circ. granted habeas relief and set aside the 

death judgment 
 Don’t need nexus between drug use and crime, 

i.e. don’t need to show intoxication at time of 
crime 

 Arizona Supreme Court’s decision was contrary 
to clearly established federal law as the Supreme 
Court had consistently rejected the application 
of such a nexus test to mitigating evidence.   



The narrative to be told is not one of a gangster, but one 
of a child raised in chaos –personal and/or social.   
Personal/Psychological :   physical abuse, neglect, and 
childhood trauma and/or  
SES: low socio-economic status often accompanied by   
CHAOS:  Confusion, Hubbub, and Order Scale:  within 
and without the home – in a crowded home with 
transitory residents, noise; in a crowded, chaotic school; 
and in a  neighborhood in which all residents encounter 
violence and trauma in the course of daily life.  

 



• Personal History of Trauma 
• Get CPS records 

• School records 

• Birth records 

• Medical records 

• Interview family members 

• Interview neighbors 

• Talk to your client 

• Teachers 
 



“T’s mother was 15 years old at the time of 
delivery . . . He was in intensive care and 
received 65% oxygen for the first two weeks of 
his life . . . At age 5, T’s left hand got caught in an 
electric fence and his 3rd and 4th fingers were 
amputated and had to be sewn back on . . . He 
reports he also broke his arm ‘a long time ago’ 
 From School Records of Client Alleged to 
Be Gang Member 



“I checked in with Social Services [name, phone 
number] and she (reluctantly) told me that as of 
Jan. 24, 2002, T’s mother no longer gets any 
welfare aid $.  When I said we were concerned 
about him, she suggested contacting Child 
Protective Services at # XXX-XXXX.”  (underline 
in original) 



CHAOS:  Confusion, Hubbub, and Order Scale 
 
Chaotic home environments, characterized by disorder, 
unpredictability and environmental confusion, are predictive of 
poor cognitive, behavioral and academic outcomes. 
 (The role of chaos in poverty and children's socioemotional adjustment. 
Psychol Sci. 2005 Jul;16(7):560-5.) 
 
See also Children and Chaos: How chaotic environmental settings 
influence human development from infancy through adolescence 
 
Available at:  
http://counties.cce.cornell.edu/warren/povertyandchaos.pdf   
 
 



Components of chaos  
• household crowding,  
• noise levels, 
• household routines and rituals, 
• residential and school relocation 
• Parental (usually maternal)partner change 



S rarely comes to 1st period.  He usually comes 
to school between 10 and 11:00 a.m..  His 
mother won’t return my calls even when she has 
agreed that S needs counseling to manage his 
frustration and I need her to sign the paperwork. 
. .  His grandmother is nice, but no longer has 
guardianship 



Grandparent of Y did not show up for scheduled 
meeting that she had agreed to attend.  Team 
went to the home and neighbors said she was 
asleep but she would not answer the door when 
we knocked or pick up the phone. (emphasis in 
original) 



• Community Leaders in Area 
• Teachers 
• Neighbors 
• Police Statistics of Homicides/Shootings 
• Power plants/Noise in neighborhood 
• Family Incarceration History 
• Walking the Neighborhood 

 



Compare this: 
 
Mr. Graham, as I look back on your case, yours is really candidly a sad 
situation.  You had, as far as I can tell, you have quite a family 
structure.  You had a lot of people who wanted to try and help you get 
your life turned around including the court system, and you had a 
judge who took the step to try and give you direction through his 
probation order to give you a chance to get back onto track.  And at 
the time you seemed through your letters that that is exactly what 
you wanted to do.  And I don’t know why it is that your threw your life 
away.  I don’t know why . . . . The only thing that I can rationalize is 
that you decided that this is how you were going to lead your life and 
that there is nothing that we can do for you. 
--Trial court judge, on sentencing Trevor Graham to LWOP 
 



With This: 
“Graham was born on January 6, 1987.  His parents 
were addicted to crack cocaine.  Graham “most 
likely suffered a form of cocaine addiction at birth.”  
His mother stopped smoking crack by the time 
Graham was 11, but his father still smoked crack 
cocaine in the home when Graham turned 16.  
Graham had a “long term depression” which he 
“most likely had since early on” because of his 
parents’ crack addiction. . . . 



“While in elementary school, Graham was 
diagnosed as suffering from ADHD, but his 
mother told him not to take the prescribed 
medication, Ritalin.  Graham wanted to move 
out of his home as soon as possible so as not to 
be around his father, who was unemployed.  
Graham’s father and siblings have had various 
problems with the law including time in prison 
and juvenile detention facilities.” 
----Brief for Petitioner, Graham v. Florida 
 
 



The second story leads to this . . . 
 
“Petitioner is Terrance Jamar Graham. He was born 
on January 6, 1987. Graham's parents were 
addicted to crack cocaine, and their drug use 
persisted in his early years. Graham was diagnosed 
with attention deficit hyperactivity disorder in 
elementary school. He began drinking alcohol and 
using tobacco at age 9 and smoked marijuana at 
age 13.” 
Second sentence of opinion Graham v. Florida 
(2010) 130 S. Ct. 2011 
 
 



Compare the story told by Christopher 
Simmons’ attorney in Roper v. Simmons: 
 
 
 
 



With the one told by habeas counsel and repeated 
in USSC opinion: 
• A “difficult home environment” told of by clinical 

psychologists and neighbors 
• Struggled in school, out of school for long 

periods of time 
• Substance abuse 
• Long absences from home 

Although Supreme Court didn’t address lack of 
mitigating evidence at trial court level, by referring 
to evidence presented on habeas, Court signaled its 
significance 



1/27: unknown 
2/3:  Moved – G’Ma 
3/13:  home suspension 
3/15-3/16:  bereavement – G’Ma 
3/22: unknown 
3/28:  G’Ma sick – G’Ma 
3/31 unknown 
4/7: ill-G’Ma 
4/10:  unknown 
4/11: unknown 
4/13:  unknown 
4/14: sick –uncle 
4/24: unknown 
4/25:  unknown 
4/26:  unknown 
4/27:  unknown 



Areas of concern: 
No friends to play with 
To [sic] hard for grandma to deal with 
Does not have positive male role model 
Stays out late with mother 
Mother not responsible 
Stubborn 
Gets out of line 
Tough  
Fearless 



• These records have dangers in them, the 
prosecution will use them to show your client 
as increasingly dangerous 
 

• But, if you’re knowledgeable about 
adolescent development, can put the 
behaviors in the context of adolescence and 
trauma 



S is extremely volatile, aggressive, and at times 
violent toward other students. . . When he is not 
aggressive, he goes into severe fits of 
depression and will not interact with anyone, 
covering his head with a hood and refusing to 
speak or move for hours.  He is either incendiary 
or withdrawn almost 100% of the time toward 
ALL human beings.  (emphasis in original) 



C was in the library and when told he had to 
leave by substitute librarian, C would not leave 
and began cursing and acting in a threatening 
manner.  When the substitute attempted to take 
C’s picture with his cell phone to identify him to 
administration, C threw a book, hitting 
substitute in the chest.  C also acted in a 
threatening manner and made verbal threats 
saying, “I will beat your ass.” 



The following brain functions are developed during 
adolescence: 

 
 Controlling impulses 
 Initiating appropriate behavior 
 Inhibiting inappropriate behavior 
 Organizational skills 
 Setting priorities 
 Making decisions 
 Insight 
 Working memory 



In Roper v. Simmons, the Court noted that Simmons 
was: 
 
• Very immature 
• Very impulsive 
• And very susceptible to being manipulated or 

influenced 
 
Which the Court concluded were normative 
features of adolescence and therefore mitigated in 
favor of him 



• Those normative features of adolescence, 
recognized by the courts (immaturity, 
impulsiveness, susceptibility to being 
influenced or manipulated by peers) are 
normative for adolescents who have had a 
normal development 

• Many of our clients have NOT had a “normal” 
development but one associated with 
trauma, delaying development 



 Although Roper, Graham, and cases discussed 
later deal with juveniles, they are significant 
for many of our clients in two ways: 
 
 First, full brain development is now believed to 

not be complete until the mid-twenties and  

 Second, many (if not most) of our clients, as a 
result of a full measure of trauma (personal and 
social) may be significantly delayed in 
development 



An adolescent’s environment directly influences their 
brain function and capacities. The neural systems in the 
brain are altered when adolescents are exposed to daily 
or regular situations which invoke fear and trauma. All 
aspects of the adolescent’s functioning change. Memory, 
cognition, and arousal are the key areas affected, as well 
as changes in attention, sleep, impulse control, and fine 
motor control.  
 
From Perry, B.D. “Traumatized children: How childhood 
trauma influences brain development.” The Journal of 
the California Alliance for the Mentally Ill, 11:1, 48-51, 
2000 



Children, who have experienced trauma, by 
adolescence, begin to show signs of changes in the 
levels of these stress hormones. These changes 
may effect how adolescents deal with future 
dangers, delay developmental processes, and 
potentially influence long-term health. 
 
The National Child Traumatic Stress Network. 
“Defining Trauma and Child Traumatic Stress.” 
http://www.nctsnet.org/nccts/nav.do?pid=faq_def., 
Jan. 01, 2009 



Brain on Stress:  How the Social Environment Gets Under 
the Skin 
Available at:  
 
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3477378/ 
 
“[T]he capacity of brain plasticity to effects of stressful 
experiences in adult life has only begun to be explored 
along with the efficacy of top-down strategies for 
helping the brain change itself, sometimes aided by 
pharmaceutical agents and other treatments.” 



 
The Teen Brain 
http://www.npr.org/templates/story/story.php?s
toryId=124119468 
 
The Poverty Clinic by Paul Tough, The New 
Yorker, March 21, 2011 



 Section 190.3, subdivision (h) requires the trier of fact 
to consider whether, even if a defendant could 
appreciate his or her criminality, his or her ability to 
control conduct was impaired.    

 That one of the marks of substance is impulse control 
is hardly novel 

  See Chiang-shan Ray Li, et. al., Neural Correlates of 
Impulse Control During Stop Signal Inhibition in 
Cocaine-Dependent Men, Neuropsychopharmacology 
(2008) 33, 1798–1806; doi:10.1038/sj.npp.1301568; 
published online 26 September 2007, available at 
http://www.nature.com/npp/journal/v33/n8/full/13015
68a.html/.  



 Being shot at age 13 
 When, he cried out, his 14 year-old brother ran 

to him and was shot and killed in front of him 
 Life was threatened 
 Seeing people shot and killed in his 

neighborhood 
 Early alcohol and drug use 
 Neglect and abuse in the home 
 Cognitive defects 
 PTSD 

 



 Romero motion 
 Juvenile sentencing 
 Plea negotiations 
 Natural and Probable Consequences? 
 Negating specific intent for benefit of 

gang/done to assist criminal conduct of gang 
members 
 



 
 

 
 

 


